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CHAPTER  II— FEDERAL  ENERGY 
ADMINISTRATION 

PART  205— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

1974  Price  and  Allocation  Interpretations 

AGENCY:  Federal  Energy  Administra¬ 
tion. 

ACTION:  Notice  of  Interpretations. 

SUMMARY:  Attached  are  all  price  and 
allocation  Interpretations  issued  by  the 
General  Counsel  of  the  Federal  Energy 
Administration  (FEA)  in  calendar  year 
1974  plus  certain  Interpretations  issued 
in  1974  by  FEA  Regional  Counsels.  This 
is  one  of  a  series  of  Notices  intended  to 
make  FEA  Interpretations  available  to 
the  public  through  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Laura  Holtz  (Office  of  General  Coun¬ 
sel)  .  Room  7132,  The  Federal  Building, 
12th  and  Pennsylvania,  NW,  Wash¬ 
ington,  DC.  20461,  202-566-2085. 

SUPPLEMENTARY  INFORMATION : 
In  accordance  with  FEA ’a  initial  Notice 
concerning  the  publication  of  Price  and 
Allocation  Interpretations  (42  FR  7923, 
February  8,  1977),  appended  hereto  are 
all  Interpretations  issued  during  calen¬ 
dar  year  1974  by  the  FEA  General  Coun¬ 
sel  pursuant  to  10  CFR  Part  205,  Sub¬ 
part  F,  and  the  Interpretations  issued  by 
Regional  Counsels  after  October  31, 
1974. 

Prior  to  November  1974.  Regional 
Counsels  had  been  delegated  authority 
to  issue  Interpretations  without  the  re¬ 
view  and  approval  of  the  General  Coun¬ 
sel.  These  early  regional  Interpretations 
were  issued  in  large  numbers  and  often 
according  to  a  less  formal  format  than 
that  followed  subsequently.  At  the  end 
of  October  1974  FEA  instituted  a  new 
procedure  by  which  Interpretations  is¬ 
sued  by  Regional  Counsels  are  required 
to  be  reviewed  and  approved  by  the  Gen¬ 
eral  Counsel  prior  to  issuance.  For  pur¬ 
poses  of  FEA’s  program  for  publication 
of  Interpretations,  FEA  has  elected  to 
include  in  today’s  Notice  of  1974  Inter¬ 
pretations  only  those  regional  Interpre¬ 
tations  which  were  issued  after  October 
31,  1974,  with  the  General  Counsel’s  ap¬ 
proval.  This  selection  is  not  intended  to 
reflect  in  any  way  on  the  validity  of  re¬ 
gional  Interpretations  issued  prior  to 
November  1,  1974.  All  1974  regional  In¬ 
terpretations,  whether  or  not  they  were 
issued  with  the  specific  approval  of  the 
General  Counsel,  continue  to  be  avail¬ 
able  to  the  public  through  FEA’s  public 
reading  room. 

FEA  would  prefer  to  number  Interpre¬ 
tations  by  year  and  the  order  in  which 
they  were  issued — e.g..  Interpretation 
1974-1,  1974-2,  etc. — as  in  the  manner 
of  FEA  Rulings.  Many  Interpretations 
issued  in  1974  have  already  been  reprint¬ 
ed  in  FEA’s  Compliance  Manual  under 
such  a  sequential  numerical  designation 


system.  That  system  does  not,  however, 
reflect  a  complete  listing  of  Interpreta¬ 
tions  Issued  in  1974  (all  regional  Inter¬ 
pretations  were  omitted)  and  does  not 
entirely  follow  the  chronological  order 
in  which  the  Interpretations  reprinted 
therein  were  issued.  Because  FEA’s  Com¬ 
pliance  Manual  is  available  to  the  pub¬ 
lic  through  Freedom  of  Information 
procedures  and  Interpretations  as  num¬ 
bered  therein  have  been  cited  In  pro¬ 
ceedings  before  FEA  and  elsewhere,  FEA 
believes  that  unnecessary  confusion 
would  result  if  FEA  were  to  seek  to  re¬ 
number  all  1974  Interpretations  strictly 
in  accordance  with  the  date  of  Issuance. 

Therefore,  FEA  has  assigned  numer¬ 
ical  designations  to  1974  Interpretations 
as  follows:  (1)  Interpretations  1974-1 
through  1974-27  are  the  same  as  Inter¬ 
pretations  1974-1  through  1974-27  In 
the  Compliance  Manual,  except  that  (a) 
non-interpretive  letter  reproduced  in 
the  Compliance  Manual  as  Interpreta¬ 
tion  1974-9  is  omitted  here;  (b)  Inter¬ 
pretations  1974-11  and  1974-25,  which 
were  also  reproduced  in  the  Compliance 
Manual,  are  listed  by  name,  date,  “rules 
interpreted”  heading,  and  classification 
code  herein,  but  the  text  of  each  is 
omitted  because  (i)  Interpretation  1974- 
11  was  vacated  on  administrative  ap¬ 
peal  based  upon  an  error  in  fact,  and  (11) 
Interpretation  1974-25  was  modified  by 
Interpretation  1976-11;  and  (c)  Inter¬ 
pretations  1974-2, 1974-4, 1974-5,  1974-6, 
1974-13,  and  1974-24,  which  were  neither 
reproduced  nor  listed  by  name  in  the 
Compliance  Manual,  are  included  here¬ 
in;  and  (2)  Interpretations  1974-28;  and 
1974-29  are  all  other  Interpretations  is¬ 
sued  in  1974  (regional  Interpretations  is¬ 
sued  after  October)  numbered  in  accord¬ 
ance  with  the  chronological  order  of 
their  issuance. 

Older  Interpretations  are  more  likely 
to  relate  to  regulations,  rulings  or  laws 
which  have  been  amended,  revised  or 

Appendix. — Table  of 


revoked,  compared  with  more  recent  In¬ 
terpretations.  Thus,  for  example,  1974 
Interpretations  construing  and  applying 
FEA’s  definition  of  “property”  may  be  of 
little  Interest  or  questionable  continued 
validity  in  view  of  significant  changes 
in  that  definition  effective  September  1, 

1976.  FEA  has  not  attempted  to  review 
the  Interpretations  published  today  for 
continuing  applicability  and  validity 
(except  as  noted  above  with  respect  to 
Interpretations  1974-11  and  1974-25). 
Interested  persons  should  therefore  note 
with  particular  attention  the  limitations 
on  the  applicability  of  Interpretations 
as  stated  below. 

FEA  Interpretations  depend  for  their 
authority  on  the  accuracy  of  the  fac¬ 
tual  statement  used  as  a  basis  for  the 
Interpretation  (10  CFR  205.84(a)(2)) 
and  may  be  rescinded  or  modified  at  any 
time  (5  205.85(d) ).  Only  the  persons 
to  whom  Interpretations  are  addressed 
and  other  persons  upon  whom  Interpre¬ 
tations  are  served  are  entitled  to  rely 
on  them  ({  205.85(c)).  An  Interpreta¬ 
tion  is  modified  by  a  subsequent  amend¬ 
ment  to  the  regulatlon(s)  or  rullng(s) 
interpreted  thereby  to  the  extent  that 
the  Interpretation  is  Inconsistent  with 
the  amended  regulation (s)  or  rullng(s) 
({205.85(e)).  In  addition.  Interpreta¬ 
tions  are  subject  to  appeal  ((205.86). 
Several  of  the  Interpretations  published 
herewith  have  been  affirmed  on  appeal  to 
date  and  none  of  them  has  been  modified 
or  reversed  on  appeal  except  as  noted 
above.  The  Interpretations  appended 
hereto  are  published  today  only  for  gen¬ 
eral  guidance  in  accordance  with  the 
reasons  set  forth  in  the  FEA  Notice 
cited  above. 

Issued  in  Washington,  D.C.,  May  11, 

1977. 

Eric  J.  Fygi, 

Acting  General  Counsel, 
Federal  Energy  Administration. 

1974  Interpretations 


Nuin-  To 

ber 

Date  Category 

1974-4...  Signal  Oil  and  Gas  Co . 

May  17..  Allocation/ 
prioe. 

1974-6  Charter  Oil  Co . - . . . 

May  29..  Allocation. 

June  20.  Price. 

June  24.  Do. 

1Q76-4I!  _  _ _ 

1974-10..  Standard  Oil  Co.  of  Ind... - - - - - - 

1974-11..  Liquid  Waste  Disposal  Co - - - - 

1974-12..  Estrou  Oil  Corp.,  et  al . - . 

1974-13..  McCulloch  Gas  Processing  Corp . - . . . 

July  9...  Allocation. 

July  17..  Price. 

July  18..  Allocation/ 
prioe. 

July  25..  Price. 

Aug.  2..  Do. 

Aug.8...  Allocation. 

Bep.  3...  Price. 

Sep.  14. .  Allocation. 

1974-18..  Williams  Energy  Co . — - - - 

Sep.  11..  Do. 

Oct.  16. .  Do. 

1974-20..  Petro  U~8,  Inc . . . ... — - . . . 

Nov.  4..  Price. 

Not.  15.  Allocation. 

Dec.  2. .  Price. 

1974-23..  Pra  Lease.  Inc . . — - 

Dec.  6..  Do. 

Dec.  1 .  .  Do. 

Dec.  10..  Allocation. 

Dec.  12..  Price. 

Dec.  17_  Allocation. 

Dec.  IS..  Prioe. 

Dec.  SO..  Allocation. 

■  No  Interpretation  designated  1974-4 1 
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Interpretation  1974 — 1 
To  Portable  Sanitation  Association. 

Date:  March  15,  1974. 

Rule  Interpreted:  I  911.103(a)  (1)  (It). 

Code:  GCW— AL— Allocation  Levels,  Defini¬ 
tion  of  Sanitation  Services. 

Your  recent  letter  requested  an  Interpre¬ 
tation  of  {  211.103(a)  (l)(lv)  of  the  Petro¬ 
leum  Allocation  and  Price  Regulations  as 
that  section  applies  to  members  of  your  as¬ 
sociation.  Section  211.103(a)  (1)  (lv)  pro¬ 
vides  that  end-users  who  are  bulk  pur¬ 
chasers  or  wholesale  purchasers  of  motor  gas¬ 
oline  have  an  allocation  level  of  one  hun¬ 
dred  percent  of  current  requirements  when 
used  to  provide  sanitation  services. 

We  understand  that  members  of  your  as¬ 
sociation  provides  portable  sanitation  units 
for  construction  sites,  sporting  events,  rec¬ 
reation  areas,  the  scenes  of  accidents  and 
natural  disasters,  and  other  locations  where 
permanent  toilet  facilities  are  not  available. 
Services  Include  delivery  and  installation  of 
portable  chemical  toilets,  and  regular  main¬ 
tenance,  including  pumping  and  disposal  of 
the  toilet  effluent  and  furnishing  fresh 
chemicals,  toilet  paper,  deodorant  blocks 
and  other  supplies. 

It  Is  my  opinion  that  a  member  of  your 
association  collects  and  disposes  of  solid 
wastes  for  the  general  public  when  perform¬ 
ing  the  services  described  In  the  preceding 
paragraph  and  Is  therefore  engaged  In  pro¬ 
viding  sanitation  services.  Accordingly,  a 
member  who  Is  an  end-user  bulk  purchaser 
or  wholesale  purchaser  of  motor  gasoline 
would  qualify  for  the  allocation  level  pro¬ 
vided  by  the  {  211.103(a)  (1)  (lv)  of  the 
Regulations  when  providing  such  sanitation 
services  subject  to  any  other  applicable  pro¬ 
visions  of  the  regulations. 

This  interpretation  Is  made  under  f  205  - 
101  of  the  regulations  which  provides  that 
only  the  person  to  whom  It  is  addressed  may 
rely  upon  it  and  that  it  may  be  subsequently 
revoked  or  modified.  However,  as  your  re¬ 
quest  appears  to  present  a  subject  matter  of 
general  applicability  to  your  Industry,  we 
are  considering  a  ruling  for  publication  un¬ 
der  1  205.181  for  the  guidance  of  the 
Industry. 

Interpretation  1974 — 2 
To:  Sound  Refining,  Inc. 

Date:  March  18,  1974. 

Rule  Interpreted:  S  211.64(a). 

Code:  GCW — AI — December  1  Rule. 

This  Is  In  response  to  your  January  31, 
1974,  letter  requesting  an  Interpretation  of 
i  211.64(a)  of  the  Mandatory  Petroleum  Al¬ 
location  and  Price  Regulations.  We  under¬ 
stand  that  under  a  contract  in  effect  on  De¬ 
cember  1,  1973,  Sound  Refining,  Inc.,  bought 
crude  oil  from  Union  Oil  Company  and  sold 
asphalt  and  unfinished  middle  distillate  to 
Union.  The  contract  was  to  have  expired  on 
December  31, 1973. 

You  have  asked  whether  $  211.64(a)  re¬ 
quires  that  Union  continue  to  supply  crude 
oil  to  Sound  and  If  so,  whether  Sound  must 
continue  supplying  asphalt  and  unfinished 
distillate  to  Union. 

Section  211.64(a),  as  amended,  states:  All 
supplier /purchaser  relationships  In  effect 
under  contracts  for  sales,  purchases,  and  ex¬ 
changes  of  domestic  crude  oil  on  December 
1. 1973,  shall  remain  In  effect  for  the  duration 
of  this  program  except  purchases  and  sales 
made  to  comply  with  this  program:  Provided, 
however.  That  (1)  any  contract  or  agreement 
for  the  sale,  purchase,  or  exchange  of  do¬ 
mestic  crude  oil  may  be  terminated  by  the 
mutual  consent  of  both  parties;  (2)  the  pro¬ 
visions  of  this  paragraph  do  not  apply  to  the 


first  sale  of  crude  oil  pursuant  to  f  210.32  of 
this  chapter,  and  (3)  the  provisions  of  this 
chapter  shall  not  apply  to  the  seller  of  any 
crude  oil  If  the  present  purchaser  of  such 
crude  oil  refuses,  after  notice  by  the  seller, 
to  meet  any  bona  fide  offer  made  by  another 
purchaser  to  buy  such  crude  oil  ata  lawful 
price  above  the  price  paid  by  the  present 
purchaser. 

Sound  takes  the  position  that  since  the 
regulation  refers  specifically  to  crude  oil, 
only  crude  oil  arrangements  In  existence  on 
December  1,  1973,  are  to  continue  and  that 
the  Intention  of  $  211.64(a)  was  not  to 
freeze  supply  arrangements  as  to  other  prod¬ 
ucts.  Sound,  therefore,  would  require  Union 
to  continue  to  supply  crude  oil  to  Sound 
without  a  requirement  that  Sound  compen¬ 
sate  Union  with  asphalt  or  other  products. 
Sound  notes  that  neither  asphalt  nor  un¬ 
finished  distillate  Is  subject  to  the  Manda¬ 
tory  Petroleum  Allocation  Regulations.  Fi¬ 
nally,  Sound  states  that  It  would  be  In¬ 
equitable  to  require  It  to  continue  supplying 
the  quantities  of  asphalt  and  unfinished 
distillate  called  for  In  the  contract  because 
those  amounts,  which  were  based  on  greater 
than  normal  inventories,  are  substantially  In 
excess  of  quantities  Sound  previously  sup¬ 
plied  to  Union  under  a  series  of  contracts. 

Under  S  211.64(a)  the  supplier/purchaser 
relationships  specified  In  the  contract  In 
effect  on  December  1,  1973,  between  Sound 
and  Union  must  be  continued.  The  sup¬ 
plier/purchaser  relationship  between  Union 
and  Sound  was  based  upon  Union’s  selling 
crude  oil  to  Sound  and  Sound's  selling  as¬ 
phalt  and  unfinished  distillate  to  Union.  The 
basis  for  that  relationship  must  be  con¬ 
tinued  unless  terminated  as  provided  In 
1211.64(a)(1).  Therefore,  If  Sound  wishes 
to  receive  crude  oil  from  Union,  Sound  must 
compensate  Union  by  exchanging  asphalt 
and  distillate  with  Union  on  a  basis  ac¬ 
ceptable  to  Sound  and  Union. 

Interpretation  1974 — 3 
To:  Hamilton  Brothers  0)1  Co. 

Date:  April  19,  1974. 

Rules  Interpreted:  g§  210.62,  211.64. 

Code:  GCW — AI — December  1  Rule,  Normal 

Business  Practices. 

We  are  writing  in  response  to  your  letter 
of  March  25,  1974,  requesting  Interpretations 
of  "normal  business  practices"  under  10 
CFR  210.62  and  termination  “by  the  mutual 
consent  of  both  parties”  under  19  CFR 
211.64,  In  connection  with  a  controversy  be¬ 
tween  Hamilton  and  Ashland  Oil,  Inc.  ("Ash¬ 
land”)  .  The  facts  relating  to  this  controversy 
are  as  follows:  • 

Hamilton  supplied  approximately  1,100 
barrels  per  day  of  crude  oil  to  Ashland  under 
a  contract  the  term  of  which  expired  on 
December  31,  1973,  pursuant  to  notice  given 
by  Hamilton  on  June  13,  1973.  Ashland  and 
certain  other  companies  filed  suit  In  Decem¬ 
ber  1973  against  Hamilton  for  determination 
of  the  propriety  of  various  charges  made  by 
Hamilton  as  operator  under  an  oil  and  gas 
lease,  the  production  of  which  Is  not  In¬ 
volved  In  this  matter.  Hamilton  has  refused 
to  sell  crude  oil  to  Ashland  since  Decem¬ 
ber  31,  1973,  because  Ashland  might  refuse 
to  make  payment  therefor  In  order  to  use 
such  amount  as  set-off  In  the  legal  proceed¬ 
ing.  However,  Ashland  made  the  required 
payments  for  the  November  and  December 
1973  crude  deliveries  by  Hamilton.  In  addi¬ 
tion,  Ashland  assured  Hamilton  on  Jan¬ 
uary  16,  1974  that  It  would  pay  for  any 
crude  oil  purchased  from  Hamilton  and 
that  it  would  not  offset  any  amounts  due 
Hamilton  against  claims  In  such  proceed¬ 
ing.  Ashland  filed  a  complaint  against 
Hamilton  for  alleged  violation  of  the  Manda¬ 


tory  Petroleum  Allocation  Regulations  on 
March  20,  1974. 

Hamilton  contends  that  It  has  no  obli¬ 
gation  to  supply  Ashland  with  additional 
crude  oil  because  either  (1)  the  parties 
mutually  consented  to  the  termination  of 
the  related  contract  under  proviso  (1)  of 
{  211.64(a)  or  (2)  Hamilton’s  refusal  to  deal 
with  Ashland  constitutes  a  normal  business 
practice  under  §  210.62. 

Under  f  211.64(a),  a  supplier/purchaser  re¬ 
lationship  In  effect  under  contract  on  De¬ 
cember  1,  1973  Is  required  to  remain  In  effect, 
regardless  of  contract  terms  that  would  per¬ 
mit  termination  of  such  relationship.  FEO 
interprets  "terminated  by  the  mutual  con¬ 
sent  of  both  parties"  as  used.  In  |  211.64(a) 
to  mean  that  the  parties  to  a  contract  or 
agreement  for  sale  of  crude  oil  must  affirma¬ 
tively  agree  to  terminate  their  supplier/pur¬ 
chaser  relationship  In  light  of  the  promulga¬ 
tion  of  $  211.64.  Since  the  promulgation  of 
$  211.64.  Ashland  has  not  affirmatively  con¬ 
sented  to  terminate  its  contractual  relation¬ 
ship  with  Hamilton.  Accordingly,  Hamilton 
may  not  rely  on  that  Section  In  refusing  to 
deal  with  Ashland  after  December  31,  1973. 

FEO  Interprets  “normal  business  prac¬ 
tices"  under  f  210.62  to  mean  that  Hamilton 
is  not  required  to  sell  crude  oil  to  Ashland 
pursuant  to  the  Mandatory  Petroleum  Allo¬ 
cation  Regulations  If  Ashland  refuses  to 
arrange  proper  credit  or  to  pay  for  the  crude 
oil.  Hamilton  has  not  alleged  any  facts 
which  would  Indicate  that  Ashland  might 
refuse  to  pay  for  crude  oil  received  from 
Hamilton.  Furthermore,  Ashland  has  made 
the  two  required  payments  since  the  com¬ 
mencement  of  Its  legal  proceeding  against 
Hamilton  and  has  assured  Hamilton  that  It 
will  make  any  further  required  payments. 
Accordingly,  Hamilton  may  not  avail  itself 
of  a  defense  based  on  {  210.62  in  refusing 
to  deal  wtth  Ashland  after  December  31, 
1973. 

Interpretation  1974—4 
To:  Signal  Oil  and  Gas  Co. 

Date:  May  17.  1974. 

Rules  Interpreted:  §{  211.63,  212.52. 

Code:  GCW — AI,  PI — December  1  Rule.  Sales 

by  Federal,  State  and  Local  Governments. 

You  recently  requested  an  Interpretation 
of  the  Federal  Energy  Office's  regulations 
concerning  supplier/purchaser  relationships 
for  crude  oil  under  {  211.63  of  the  Manda¬ 
tory  Petroleum  Allocation  Regulations.  In 
connection  with  your  request,  submissions 
were  made  on  behalf  of  the  California  State 
Lands  Commission,  U  Save  Automatic  Cor¬ 
poration,  and  World  Oil  Company. 

We  understand  the  relevant  facts  to  be 
as  follows: 

Signal  Oil  and  Gas  Company  (“Signal") 
on  December  1,  1973,  was  the  lessee  from  the 
State  of  California  under  two  oil  and  gas 
leases  the  provisions  of  which  permit  Cali¬ 
fornia  to  take  royalty  crude  oil  under  the 
leases  or.  In  lieu  thereof,  cash.  On  Decem¬ 
ber  1,  1973,  Signal  was  purchasing  the  royalty 
crude  oil  under  the  two  leases  since  the  roy¬ 
alty  crude  oil  was  not  being  taken  in  kind 
by  California. 

However,  In  November  1973  California  com¬ 
pleted  steps  to  direct  the  royalty  crude  under 
the  two  leases  to  purchasers  other  than 
Signal  commencing  May  1,  1974.  On  No¬ 
vember  29,  1973,  California  accepted  bids 
from  two  other  firms — U  Save  Automatic 
Corporation  and  World  Oil  Company — for  its 
royalty  Bhares  of  the  crude  oil  under  the  two 
leases,  deliveries  to  commence  May  1,  1974, 
and  to  continue  for  a  five-year  period.  Sig¬ 
nal  was  one  of  the  unsuccessful  bidders  for 
the  royalty  crude  oil.  The  price  to  be  paid 
by  the  successful  bidders  was  the  lesser  of 
the  posted  price  for  oil  exempt  from  price 
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restrictions  plus  a  specified  bonus,  or  the 
maximum  price  under  the  price  control  reg¬ 
ulations  so  long  as  they  were  In  effect.  If  the 
posted  price  exceeded  the  posted  price  on 
September  26,  1973,  plus  the  applicable 
bonus,  the  bidders  would  have  the  option 
of  terminating  their  purchase  contracts. 

Since  deliveries  of  the  royalty  crude  oil  to 
the  two  successful  bidders  were  not  to  com¬ 
mence  until  May  1,  1974,  Signal  was  the 
purchaser  of  the  royalty  crude  on  December 
1,  1973.  Section  211.63  (former  section 

211.64)  of  FEO's  Mandatory  Petroleum  Al¬ 
locations  Regulations  was  Issued  and  re¬ 
vised  In  the  period  Intervening  between 
December  1,  1973,  and  May  1,  1974.  Section 
211.63  of  the  FEO’s  regulations  established 
mandatory  suppller/purchaser  relationships 
for  crude  oil  as  follows: 

(a)  All  suppller/purchaser  relationships  In 
effect  under  contracts  for  sales,  purchases, 
and  exchanges  of  domestic  crude  oil  on 
December  1,  1973,  shall  remain  In  effect 
for  the  duration  of  this  program,  •  *  •  Pro¬ 
vided,  however,  That  •  •  •  (3)  the  provi¬ 
sions  of  this  paragraph  shall  not  apply  to 
the  seller  of  any  crude  oil  If  the  present 
purchaser  of  such  crude  oil  refuses,  after 
notice  by  the  seller,  to  meet  any  bona-fide 
offer  made  by  another  purchaser  to  buy  such 
crude  oil  at  a  lawful  price  above  the  price 
paid  by  the  present  purchaser. 

(b)  New  crude  petroleum  may  be  sold  to 
any  person.  Once  the  sale  Is  made,  the  seller 
of  such  new  crude  petroleum  shall  continue 
to  sell  to  that  purchaser  subject  to  the  pro¬ 
visions  of  paragraph  (a)  (1),  (2),  and  (3)  of 
this  section. 

Pursuant  to  5  211.63(a)  (3),  California,  by 
letter  dated  February  1,  1974,  offered  Signal 
the  opportunity  for  a  period  of  ten  days  to 
meet  the  two  bids  which  California  had 
accepted  In  November  1973.  Signal  rejected 
this  offer  by  letter  dated  February  6,  1974. 
Subsequently,  however,  on  February  21,  1974, 
an  FEO  proceeding  for  a  proposed  rule,  which 
had  been  Initiated  October  25,  1973,  was 
concluded  by  the  FEO  and,  as  proposed  in 
the  Notice  of  Rulemaking,  the  exemption 
from  price  controls  for  sales  by  State  and 
local  governments  (Including  sales  of  crude 
oil)  was  removed  with  respect  to  all  sales 
made  on  and  after  October  25,  1973.  Signal 
then  notified  California  that  It  would  pur¬ 
chase  the  royalty  oil  “pursuant  to  the  appli¬ 
cable  provisions  of  Federal  Energy  Office 
regulations  and  for  so  long  as  sale  of  such 
royalty  oil  shall  not  be  price  exempt  under 
such  regulations.” 

The  Issues  for  consideration  are  whether 

(1)  the  acceptance  by  California  on  Novem¬ 
ber  29,  1973,  of  the  bids  for  the  sale  of  Cali¬ 
fornia’s  royalty  crude  oil  terminated  the 
suppller/purchaser  relationship  as  to  such 
crude  oil  between  California  and  Signal,  and 

(2)  If  such  supplier /purchaser  relationship 
was  not  terminated  by  the  acceptance  of  such 
bids.  Signal's  response  to  such  bids  In 
February  1974  permits  California  to  termi¬ 
nate  such  relationship. 

Based  upon  the  foregoing,  It  Is  our  con¬ 
clusion  that  the  acceptance  by  California  of 
such  bids  on  November  29,  1973,  did  not 
terminate  the  suppller/purchaser  relation¬ 
ship  Imposed  by  |  211.63,  since  Signal  was 
the  purchaser  of  the  crude  oil  on  December 
1,  1973.  The  fact  that  contracts  existed  that 
would  alter  that  relationship  at  a  later  date 
does  not  affect  the  suppller/purchaser  re¬ 
lationships  Imposed  by  5  211.63. 

With  respect  to  the  second  issue.  It  Is  our 
conclusion  that  the  removal  of  the  exemption 
for  prices  charged  by  State  and  local  govern¬ 
ments,  referred  to  above,  rendered  the 
exempt  prices  offered  to  be  paid  by  the 
respective  bidders  unlawful  prices  and. 
accordingly,  Signal  was  not  required  to  meet 


such  bids  under  subparagraph  (8)  of  I  211.63 

(a)  to  preserve  Its  suppller/purchaser  re¬ 
lationship  with  California.  The  notice  of 
proposed  rulemaking  Initiated  on  October 
25,  1973,  placed  all  parties  on  notice  that  a 
final  rulemaking  when  Issued  would  be 
effective  as  of  October  25,  1973.  The  two  bids 
received  by  California  In  November  1973  were 
therefore  made  with  notice  that  they  might 
subsequently  be  unlawful  by  virtue  of  the 
rulemaking.  To  treat  the  two  bids  otherwise 
would  require  an  exception  from  FEO’s  regu¬ 
lations.  Accordingly,  It  Is  our  opinion  that 
the  suppller/purchaser  relationships  Imposed 
by  {211.63  cannot  be  terminated  by  the 
refusal  of  a  purchaser  to  mee{  a  bid  for  crude 
oil  at  a  price  which  subsequently  Is  deter¬ 
mined  to  exceed  the  maximum  amount 
allowed  by  the  regulations. 

However,  as  you  know,  the  FEO  decision 
on  February  21,  1974,  to  terminate  the  excep¬ 
tion  from  price  controls  for  sales  by  State 
and  local  governments  with  respect  to  all 
sales  made  on  and  after  October  25,  1973, 
has  been  reversed  by  the  courts  and  the  ex¬ 
emption  for  State  and  local  governments  has 
been  held  to  apply  prior  to  February  21,  1974. 
Accordingly,  as  of  the  date  of  this  letter,  the 
bids  of  World  Oil  and  U  Save  Automatic  have 
been  made  at  lawful  prices  and  the  supplier/ 
purchaser  relationship  terminated  by  the  re¬ 
fusal  of  Signal  to  meet  those  bids.  However, 
If  the  FEO  should  prevail  upon  the  appeal  of 
this  matter,  the  prices  of  such  bids  would 
be  rendered  unlawful  and  the  suppller/pur¬ 
chaser  relationship  would  be  reinstated. 

Consideration  of  the  fact  that  a  certain 
volume  of  “new”  crude  petroleum  Is  pro¬ 
duced  under  one  of  the  leases  Is  unnecessary, 
since  one  separate  bid  was  made  for  such 
production. 

Interpretation  1974 — 5 
To:  Greene  Bros.  LP  Gas  &  Oil  Co. 

Date:  May  28,  1974. 

Ride  Interpreted:  §  212.93. 

Code:  GCW — PI — Product  Cost  Increases. 

Mr.  Allott  In  the  Colorado  office  of  the  Fed¬ 
eral  Energy  Office  has  referred  your  April  8 
request  for  an  Interpretation  to  our  office  for 
a  reply.  Your  letter  referred  to  the  meaning 
of  certain  language  appearing  In  {  160.359 
of  the  Cost  of  Living  Council  price  regula¬ 
tions.  This  regulation  has  peen  adopted  by 
FEO  at  {  212.93  of  Its  regulations. 

We  have  completed  our  review  of  your  re¬ 
quest  to  include  certain  enumerated  business 
costs  of  a  seller  In  the  calculation  of  “In¬ 
creased  costs,”  and  conclude  that  none  of  the 
factors  listed  may  be  Included  In  the  calcula¬ 
tions  required  by  5  212.93(a). 

The  FEO,  and  the  Cost  of  Living  Council 
prior  to  January  15,  1974,  designed  the  petro¬ 
leum  price  rules  In  a  manner  which  Initially 
permitted  only  the  Increased  cost  of  the 
product  to  be  added  to  the  May  15,  1973 
selling  price  In  determining  lawful  base  prices 
for  regulated  petroleum  products  under 
5  212.93(a). 

Since  January  15,  1974,  however,  FEO  has 
recognized  that  virtually  all  sellers  have  In¬ 
curred  Increases  In  certain  non-product 
(business)  costs,  and  5  212.93(b)  of  the  reg¬ 
ulations  has  provided  for  the  Inclusion  of 
a  limited  amount  of  such  costs  when  com¬ 
puting  lawful  base  prices.  On  April  1,  1974, 
FEO  amended  Its  regulations,  at  5  212.93 

(b)  (4),  to  provide: 

With  respect  to  propane  beginning  with 
April  1974:  In  retail  sales,  a  seller  may 
charge  one  cent  per  gallon  In  excess  of  the 
amount  otherwise  permitted  to  be  charged 
for  that  Item  pursuant  to  the  provisions  of 
this  section  to  reflect  non-product  cost  In¬ 
creases  which  the  seller  Incurred  after  May 
15.  1973;  and,  with  respect  to  all  other 
sales,  a  seller  may  charge  one-half  cent  per 


gallon  In  excess  of  the  amount  otherwise 
permitted  to  be  charged  for  that  Item  pur¬ 
suant  to  the  provisions  of  this  section  to 
reflect  non-product  cost  Increases  which  the 
seller  Incurred  after  May  16,  1973. 

Interpretation  1974 — 6 
To:  Charter  Oil  Co. 

Date:  May  29,  1974. 

Rules  Interpreted:  {{  211.62,  211.65,  211.11 

(b),  211.104,  EPAA  {4(b). 

Code:  GCW — AI — Definitions  of  Base  Period 

Supplier  and  Processing  Agreements. 

On  March  20,  1974,  FEO  received  from 
Charter  Oil  Company  (hereinafter  “Char¬ 
ter")  a  request  for  Interpretation,  Deter¬ 
mination  and/or  Exception  (hereinafter 
“request").  The  request  seeks  (1)  an  Inter¬ 
pretation  and  determination  that  Standard 
Oil  Company  of  California  is  a  base  period 
supplier  of  Charter;  (2)  an  Interpretation 
and  determination  that  Charter's  business 
operations  are  conducted  by  two  entitles — 
marketing  and  brokerage — which  would  per¬ 
mit  Charter  to  utilize  a  separate  allocation 
fraction  for  each  entity;  and  (3)  an  excep¬ 
tion  permitting  Charter  to  use  dual  alloca¬ 
tion  fractions  notwithstanding  a  finding  by 
FEO  that  separate  entitles  do  not  exist  for 
allocation  purposes.  In  support  of  Its  re¬ 
quest,  Charter  has  submitted  copies  of  a 
contract  with  Chevron  Oil  Company  (here¬ 
inafter  “Standard”)  titled  “Crude  Oil  Sales 
Agreement”  and  a  contract  with  Standard 
Oil  of  Kentucky  (hereinafter  “KySo”)  desig¬ 
nated  as  a  “process  agreement.” 

Charter  Oil  and  Its  attorney  were  afforded 
an  opportunity  to  elucidate  the  points  of  the 
request  at  a  meeting  with  FEO  on  April  26, 
1974. 

Charter’s  request  was  forwarded  to  Stand¬ 
ard  Oil  Company  of  California,  which,  on 
May  10,  1974,  responded  by  letter  to  Charter's 
submission.  On  May  16,  representatives  of 
Standard,  accompanied  by  counsel,  met  with 
FEO  to  discuss  Standard's  position  relative 
to  Charter’s  request. 

For  the  reasons  stated  below,  FEO  has  con¬ 
cluded  that  Standard  Is  a  base  period  sup¬ 
plier  of  Charter.  Consideration  of  Charter's 
additional  request  for  interpretation,  deter¬ 
mination  and/or  exception  to  legitimize  the 
use  of  dual  allocation  fractions.  Is  unneces¬ 
sary  In  light  of  a  letter  of  May  21,  1974,  from 
Charter’s  counsel  withdrawing  that  portion 
of  the  request  In  the  event  FEO  determines 
that  a  supplier -purchaser  relationship  Is 
founc'.  to  exist  between  Standard  and  Charter. 

I.  THE  SUPPLY  RELATIONSHIP  BETWEEN 

CHARTER  and  standard 

A.  The  Terms  of  the  Contracts. — The  con¬ 
tracts  submitted  by  Charter  Indicate  that 
from  January  1972  until  December  1972, 
Chevron  Oil  Company  (a  wholly-owned  sub¬ 
sidiary  of  Standard  Oil  Company  of  Califor¬ 
nia)  was  obligated  to  sell  Charter  xxxxxx 
barrels  per  day  of  crude  oil.  The  crude,  tech¬ 
nically  delivered  to  Charter  at  Empire,  Louisi¬ 
ana,  was  to  be  shipped  through  the  Standard 
pipeline  to  the  KySo  refinery  at  Pasca¬ 
goula,  Mississippi.  Title  to  and  risk  of  loss  of 
the  crude  passed  to  Charter  when  the  crude 
entered  the  Standard  pipeline  on  its  Journey 
to  the  refinery. 

On  January  1,  1972,  the  same  date  the 
crude  purchase  agreement  was  executed. 
Charter  entered  Into  the  “process  agreement” 
with  KySo  (a  wholly-owned  subsidiary  of 
Standard  OU  of  California) .  Under  the  terms 
of  this  contract,  KySo  agreed  to  receive  the 
xxrm  barrels  a  day  of  crude  to  be  “deliv¬ 
ered”  by  Charter,  and  to  provide  Charter 
with  one  barrel  of  gasoline  for  each  barrel  of 
crude  delivered  to  the  refinery.  Charter  was 
also  obligated  to  pay  KySo  a  “processing  fee” 
of  about  xxxxxx  per  barrel  of  gasoline  de- 
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llvered.  Risk  of  loss  and  title  to  the  crude 
passed  to  KySo  as  the  crude  entered  the  re¬ 
finery  from  the  pipeline  and  Charter  took 
title  to  and  assumed  the  risk  of  loss  of  the 
gasoline  only  at  the  time  it  was  delivered  to 
Charter. 

B.  The  Effect  of  the  Contracts. — The  con¬ 
tracts,  read  together,  appear  to  be  part  of  an 
Integrated  transaction  in  which,  in  the  final 
analysis,  Charter  purchased  gasoline,  not 
crude,  from  Standard.  The  contracts  were 
not  Independent  instruments.  They  were 
signed  on  the  same  day,  had  the  same  dura¬ 
tion  and  provided  for  the  purported  sale  and 
processing  of  identical  quantities  of  crude.  As 
a  practical  matter,  It  appears  that  Standard, 
on  paper,  “sold”  crude  to  Itself  via  an  inter¬ 
mediary — Charter.  At  no  time  did  the  crude 
leave  Standard's  physical  control  and  al¬ 
though  title  and  risk  of  loss  of  the  crude 
passed  to  Charter  upon  delivery,  it  remained 
with  Chaster  only  for  the  brief  time  in  which 
the  crude  traveled  in  Standard’s  pipeline  to 
Standard’s  refinery.  In  effect.  Charter  re¬ 
ceived  title  and  control  over  the  product  only 
when  the  gasoline  was  delivered. 

Unlike  the  customary  type  of  industry 
processing  agreement.  Charter  did  not  receive 
any  refined  products  other  than  gasoline.  A 
barrel  of  crude  will  not,  as  a  practical  matter, 
yield  a  barrel  of  gasoline.  The  actual  refinery 
yield  of  a  barrel  of  crude  is  a  mixture  of  vary¬ 
ing  percentages  of  gasoline  and  other  distil¬ 
lates  depending  upon  the  quality  of  crude, 
the  operation  and  type  of  refinery.  In  the 
customary  processing  agreement,  the  owner 
of  the  crude,  after  processing,  receives  a  mix 
of  product,  including  gasoline.  For  the  service 
of  processing  the  crude,  the  refiner  generally 
receives  payment  in  kind  or  a  fixed  com¬ 
pensation. 

It  appears,  therefore,  that  the  contracts 
here  in  question  were  part  of  a  transaction 
which  keyed  the  price  of  the  gasoline  sold  to 
Charter  to  the  price  charged  for  the  crude 
with  the  addition  of  the  fixed  per  barrel 
"processing  fee.”  Charter  had  no  ownership 
rights,  not  even  an  undivided  interest,  in  the 
crude  once  it  had  reached  Standard’s  refin¬ 
ery.  After  delivery  of  the  crude  to  the  re¬ 
finery,  Charter’s  only  ownership  interest  at¬ 
tached  to  gasoline  at  the  delivery  point. 

Moreover,  according  to  Charter  officials, 
Standard  presented  Charter  with  the  two 
contracts  and  indicated  that  execution  of 
both  was  necessary  in  order  to  purchase  gaso¬ 
line  (the  only  product  Charter  desired). 
Standard  officials  and  counsel,  in  a*  meeting 
with  the  FEO,  were  confronted  with  Char¬ 
ter’s  account  of  the  transaction,  but  were 
never  able  to  offer  a  business  justification  for 
handling  such  a  transfer  of  product  in  this 
“two-step”  manner. 

C.  Impact  of  FEO  Regulations  on  the  Con¬ 
tracts. — The  FEO  regulations  provide  a  defi¬ 
nition  of  “processing  agreement.”  Section 
211.63  of  10  CFR  provides  that  processing 
agreements  are  those  agreements  "pursuant 
to  which  an  owner  of  crude  oil  agrees  to 
have  that  crude  processed  or  refined  by 
another  person  and  retains  ownership  in 
some  or  all  of  the  petroleum  products  so 
processed  or  refined  from  the  crude  oil.”  (Em¬ 
phasis  added.)  Charter  retained  no  owner¬ 
ship  at  any  time  as  the  crude  was  processed 
in  Standard's  refinery,  nor  did  Charter  retain 
any  ownership  in  petroleum  products  proc¬ 
essed  or  refined.  Title  to  product  vested  only 
upon  delivery  from  the  refinery.  Under  the 
FEO  definition,  therefore,  the  contract  be¬ 
tween  Charter  and  Standard  would  not  be  a 
processing  agreement. 

In  sum.  Standard  merely  had  a  contractual 
duty  to  sell  barrels  of  gasoline  a  day  to 
Charter,  which  Charter  paid  for  by  paying  a 
fixed  per  barrel  oharge  at  the  refinery  plus 
the  fluctuating  per  barrel  cost  of  the  crude. 


RULES  AND  REGULATIONS 

Under  FEO  regulations  (10  CFR  211.51).  a 
supplier  is  any  "refiner,  importer,  marketer, 
Jobber,  distributor,  terminal  operator,  firm, 
corporation  •  •  •  or  other  person  who  sup¬ 
plies,  sells,  consigns,  transfers  or  otherwise 
furnishes  any  allocated  substance  either  to 
end-users  or  for  resale  •  •  •.” 

•  Suppliers  of  motor  gasoline  are  required 
to  allocate  their  total  allocable  supply  among 
their  wholesale  purchasers  in  proportion  to 
their  wholesale  purchaser’s  base  period 
volumes,  (or  adjusted  base  period  volumes 
(10  CFR  211.11(b)),  and  must  supply  their 
wholesale  purchasers  of  record  as  of  the  base 
period  (10  CFR  211.104).  A  "wholesale  pur¬ 
chaser”  includes,  among  others,  any  firm  or 
corporation  "which  purchases,  receives 
through  transfer,  or  otherwise  obtains  an 
allocated  substance  in  bulk  or  under  con¬ 
tract  at  the  wholesale  level  •  •  •.” 

Based  upon  the  above  definitions,  and  the 
conclusion  that  the  agreements  described 
above  represent  a  sale  of  gasoline.  Charter  is 
a  wholesale  purchaser  and  Standard  is  a  sup¬ 
plier  of  motor  gasoline  to  Charter  and  must, 
pursuant  to  FEO  regulations,  provide  prod¬ 
uct  to  Charter  in  the  amount  of  base  period 
volumes. 

Since  FEO  has  determined  that  the  alleged 
“processing  agreement”  is,  in  substance,  no 
more  than  a  sale  of  gasoline,  Standard's  con¬ 
tention,  that  forcing  it  to  provide  gasoline 
to  Charter  will  prove  inconsistent  with  the 
crude  allocation  program,  is  academic.  Sec¬ 
tion  211.66  (10  CFR)  of  the  May  14  amend¬ 
ments  to  the  crude  program  enables,  in  cer¬ 
tain  circumstances,  refiner-buyers  to  pur¬ 
chase  crude.  The  amount  of  crude  a  refiner- 
buyer  is  permitted  to  buy  is  equal  to  one 
quarter  of  the  volume  of  the  refiner-buyer’s 
1972  refinery  crude  runs  to  stills  less  the 
volume  of  crude  oil  runs  to  stills  of  such 
refiner-buyer  for  the  period  February 
through  April  1974,  as  adjusted  under  other 
provisions  of  the  program.  The  only  relevant 
adjustment  allows  refiner-buyers  to  include 
in  their  1972  crude  runs  to  stills  the  volume 
of  crude  oil  “processed  by  another  refiner 
•  •  •  pursuant  to  a  processing  agreement.” 
(10  CFR  211.65(a)(2)). 

Therefore,  Standard  urges,  pursuant  to  the 
regulations.  Charter,  as  a  refiner-buyer,  will 
be  able  to  purchase  an  additional  amount  of 
crude  because  its  1972  volume  of  crude  oil 
runs  to  stills  will  be  Increased  by  the  volumes 
refined  under  the  processing  agreement. 
However,  since  FEO  has  determined  that  the 
Charter-Standard  agreement  is  not  a  proc¬ 
essing  agreement.  Charter  cannot  Include  the 
crude  involved  in  its  arrangement  with 
Standard,  In  its  1972  crude  oil  runs  to  still 
for  purposes  of  10  CFR  211.66. 

D.  Objectives  of  the  Mandatory  Allocation 
Program. — In  administering  the  mandatory 
allocation  program.  Congress  directed,  among 
other  things,  that,  to  the  maximum  extent 
practicable,  the  FEO  preserve  the  competitive 
viability  of  independent  refiners,  small  re¬ 
finers,  nonbranded  Independent  marketers 
and  branded  Independent  marketers  and  pro¬ 
vide  for  equitable  distribution  of  refined 
petroleum  products  (Emergency  Petroleum 
Allocation  Act  of  1973,  section  4(b),  Pub.  L. 
93-169). 

Ultimate  equity  is  achieved  by  this  inter¬ 
pretation  of  the  Standard-Charter  relation¬ 
ship  since  it  has  the  effect  of  preserving  es¬ 
tablished  1972  supplier-purchaser  relation¬ 
ships  and  tends  to  protect  Charter  and  other 
Independent  marketers  such  as  Diamond 
Shamrock,  La  Gloria  and  Triangle  who  are, 
in  turn,  dependent  upon  Charter  for  supply 
of  product.  The  continuation  of  the  supply 
and  distribution  scheme,  established  in  1972 
in  the,  Standard-Charter  relationship  and 
in  Charter's  relationship  to  its  purchasers, 
tends  to  promote  equitable  distribution  of 
motor  gasoline,  without  unnecessary  inter¬ 
ference  with  market  mechanisms. 
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n.  CONCLUSION 

Few  the  above-stated  reasons.  Standard  Oil 
of  California  is  a  base  period  supplier  of 
motor  gasoline  to  Charter  in  the  amount  of 
x  barrels  per  day. 

Interpretation  1974 — 7 
To:  Greenbelt  Consumer  Services,  Inc. 

Date:  June  20, 1974. 

Rule  Interpreted:  }  212.31. 

Code:  GCW — PI — Class  of  Purchaser. 

This  is  in  response  to  your  letter  of 
October  1,  1973,  re:  "Greenbelt  Consumer 
Services,  Inc. — Request  for  Interpretation.” 
which  was  addressed  to  the  Internal  Revenue 
Service — Stabilization.  P.O.  Box  1466,  Balti¬ 
more,  Maryland  21203.  The  request  relates 
to  the  maximum  lawful  prices  that  may  be 
charged  for  refined  petroleum  products 
under  Subpart  L  of  the  Phase  IV  Price 
Regulations  of  the  Cost  of  Living  Council. 
As  you  know,  the  Cost  of  Living  Council 
delegated  its  authority  over  petroleum  prices 
on  December  26.  1973,  to  the  Federal  Ener¬ 
gy  Office,  and  the  former  Cost  of  Living 
Council  Regulations  now  appear  as  part  of 
the  FEO  regulations  at  10  CFR  Part  212. 
I  regret  the  delay  which  has  occurred  in 
responding  to  this  request. 

The  essential  facts  upon  which  the  request 
is  based  are  as  follows  : 

Greenbelt  Consumer  Services,  Inc.,  until 
September  16,  1973,  was  a  branded  independ¬ 
ent  marketer  of  BP  Oil  Corporation  pe¬ 
troleum  products,  under  a  March  25,  1970 
Dealer  Agreement  between  BP  and  Green¬ 
belt.  The  Agreement  specified  that  unless 
otherwise  terminated  or  cancelled,  it  would 
be  in  force  for  one  year  beginning  July 
9.  1972,  and  from  year  to  year  thereafter, 
with  either  party  to  the  Agreement  having 
the  right  to  terminate  at  the  end  of  any 
yearly  period,  upon  30  days’  prior  written 
notice.  On  April  2,  1973,  BP  notified  Green¬ 
belt  of  its  decision  to  terminate  the  Dealer 
Agreement  on  July  9,  1973  (the  end  of  the 
first  one  year  period  provided  for  in  the 
Dealer  Agreement).  On  August  9,  1973,  BP 
and  Greenbelt  entered  into  a  new  Sales 
Agreement,  effective  September  16,  1973,  un¬ 
der  which  Greenbelt  no  longer  had  the  right 
to  use  the  BP  trademarks  and  brand  names, 
and  under  which  Greenbelt  was  to  pay  the 
lowest  of  the  following  prices  for  gasoline 
purchased  from  BP: 

(1)  The  spot  (unbranded)  price;  or 

(2)  The  dealer  tankwagon  price  less  x 
cents;  or 

(3)  The  maximum  legal  price  or  prices  in 
effect  from  time  to  time  during  the  term 
of  the  agreement. 

The  Interpretation  requested  by  Greenbelt 
is  that  under  the  Phase  IV  Price  Regulations 
(now  10  CFR  Part  212),  the  maximum  law¬ 
ful  prices  that  BP  may  charge  Greenbelt 
must  be  determined  by  reference  to  the  May 
15,  1973  prices  which  BP  charged  Green¬ 
belt.  which  was  at  that  time  a  branded 
dealer,  rather  than  by  reference  to  the  May 
15,  1973  prices  which  BP  charged  to  non¬ 
branded  dealers,  which  Greenbelt  has  been 
since  September  16,  1973. 

The  request  indicates  that  the  May  15. 
1973  prices  charged  by  BP  to  branded  deal¬ 
ers  were  higher  than  the  May  15,  1973  prices 
charged  by  BP  to  nonbranded  dealers.  The 
request,  however.  Includes  a  showing  of  the 
monetary  value  of  the  equipment,  services, 
and  credit  that  were  provided  without  charge 
by  BP  to  Greenbelt  under  the  Dealer  Agree¬ 
ment.  but  which  are  not  provided  by  BP 
to  unbranded  dealers,  and  for  purposes  of 
this  Interpretation  It  is  assumed  that  Green¬ 
belt  Is  correct  In  asserting  that  the  current 
value  of  such  equipment,  services,  and  credit 
is  greater  than  the  difference  between  the 
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May  15, 1973  prices  charged  by  BP  to  branded 
deaim  and  to  non  branded  dealers.  It  la  also 
assumed  for  purposes  of  this  Interpretation 
that  the  prices  BP  Is  charging  to  Oreenbelt 
are  the  lawful  prices  for  purchasers  In  a 
class  of  purchaser  which  Includes  non- 
branded  dealers,  since  Oreenbelt  has  not 
made  any  assertion  to  the  contrary. 

The  issue,  therefore.  Is  whether,  upon  the 
September  16,  1973  termination  of  the  Dealer 
Agreement  between  BP  and  Oreenbelt,  and 
the  resulting  change  of  Oreenbelt  from  a 
branded  to  a  nonbranded  dealer,  BP  may 
charge  Greenbelt  prices  which  are  deter¬ 
mined  by  reference  to  the  May  16,  1973 
prices  It  charged  to  nonbranded  dealers,  or 
whether  BP  must  determine  Its  prices  to 
Greenbelt  by  reference  to  the  May  16,  1973 
prices  It  charged  to  Greenbelt  as  a  branded 
dealer  and  thereby  take  Into  account  the 
value  of  the  equipment,  services  and  credit 
which  was  furnished  to  Greenbelt  under 
the  Dealer  Agreement  that  was  In  effect  at 
that  time. 

The  FEO  has  concluded  that  upon  the 
termination  of  the  Dealer  Agreement,  and 
the  resulting  change  of  Oreenbelt  to  a  non¬ 
branded  dealer,  BP  may  charge  Oreenbelt 
prices  which  are  determined  by  reference  to 
the  May  16,  1973  prices  to  nonbranded 
dealers. 

This  result  flows  from  the  fact  that  under 
FEO  regulations,  the  termination  of  fran¬ 
chise  agreements  per  se  Is  not  violative  of 
those  regulations.  Indeed,  the  Congress  ex¬ 
plicitly  declined  to  adopt  a' provision  of  the 
Emergency  Petroleum  Allocation  Act  of  1973 
that  would  have  prohibited  suppliers  from 
terminating  leases  or  franchises,  except  for 
cause.  See  Conference  Report  No.  93-628, 
93rd  Congress,  First  Session,  1973  at  30.  And, 
given  the  fact  that  there  has  been  a  change 
In  the  underlying  contractual  relationship 
between  BP  and  Oreenbelt  which  Is  not  In 
violation  of  FEO  regulations,  we  have  fur¬ 
ther  concluded  that  It  would  not  be  ap¬ 
propriate  to  do  anything  other  than  permit 
Oreenbelt  to  be  Included  In  a  class  of  pur¬ 
chaser  that  Includes  other  nonbranded 
dealers. 

The  treatment  requested  by  Oreenbelt 
would.  In  effect,  create  an  exceptional  class 
of  purchaser — those  purchasers  which  are 
now  nonbranded  but  were  branded  on  May 
16,  1973.  Purchasers  In  this  class  would  re¬ 
ceive  a  price  that  could  only  be  established 
by  FEO  on  a  oase-by-case  basis  and  which 
would,  assuming  the  correctness  of  Green- 
belt’s  showing,  be  a  lower  price  than  that 
charged  to  other  nonbranded  dealers.  As  a 
practical  matter,  this  would  create  a  favored 
class  of  nonbranded  dealers  and  place  those 
nonbranded  dealers  who  were  also  non¬ 
branded  on  May  16,  1973,  at  a  disadvantage. 
Also,  under  the  Interpretation  requested  by 
Oreenbelt,  any  dealer  which  changed  from 
a  nonbranded  to  a  branded  status  after  May 
15,  1973  would  presumably  be  required  to 
continue  to  pay  the  higher  price  charged  to 
nonbranded  dealers,  even  though  that  dealer 
had  become  a  branded  dealer. 

Further  reasons  for  not  granting  the  Inter¬ 
pretation  requested  by  Greenbelt  are  the  ad¬ 
ministrative  difficulties  and  the  unfairness 
that  would  be  Inherent  In  attempting  to  as¬ 
cribe  monetary  values  to  the  equipment, 
services,  and  credit  which  Oreenbelt  no  long¬ 
er  receives  as  a  nonbranded  dealer.  Not 
only  are  some  of  the  values  highly  subjec¬ 
tive,  but  many  of  them  change  from  month 
to  month,  as  the  costs  of  providing  them 
change.  We  have  concluded  In  this  regard 
that  the  only  practicable  means  of  Insuring 
that  prices  are  not  Increased  by  discon¬ 
tinuance  of  services  provided  to  a  class  of 
purchaser  Is  to  Insure  that  all  such  services 
•re  maintained  to  each  member  of  the  class. 
But  where  membership  In  a  class  Is  by  virtue 


of  a  contractual  relationship  which  FEO  does 
not  require  be  kept  In  effect,  FEO  will  not 
undertake  to  keep  the  relationship  In  ef¬ 
fect,  In  all  but  name,  through  price  adjust¬ 
ments. 

We  wish  to  emphasize  that  In  many  In¬ 
stances  classes  erf  purchasers  are  determined 
solely  on  the  basis  of  price  and  credit  terms, 
and  that  this  resonse  to  your  request  for 
Interpretation  Is  limited  solely  to  the  situa¬ 
tion  In  which  there  has  been  a  fundamental 
change  In  underlying  relationship  between 
the  parties,  by  virtue  of  the  termination  of 
a  branded  Dealer  Agreement. 

Interpretation  1974 — 8 
To:  Atlantic  Richfield  Co.  / 

Date:  June  24, 1974. 

Rule  Interpreted:  f  213.72  (formerly 

f  212.74) . 

Code:  OCW — FI — Current  Cumulative  De¬ 
ficiency. 

Tour  letter  of  March  8,  1974  requested  an 
Interpretation  of  the  section  of  the  Federal 
Energy  Office  price  regulations  that  pertains 
to  the  calculation  of  the  amount  of  “new" 
crude  from  a  property’s  current  month’s 
production  that  may  be  sold  at  a  price  In 
excess  of  the  celling  price  (I  212.74(a) )  and 
to  the  pricing  of  “released"  crude  (1212.74 
(b) ) .  The  request  was  engendered  by  a 
disagreement  between  the  Atlantic  Rich¬ 
field  Company  and  the  Amerada  Hess  Cor¬ 
poration.  The  facts  as  they  relate  to  the 
amount  of  the  month’s  total  production  of 
crude,  and  the  amount  of  “new”  crude  are 
not  In  dispute.  The  Issue  Is  the  proper  pric¬ 
ing  of  the  December,  1973  base  production 
control  level  crude  according  to  the  price 
formula  of  f  212.74(b)  of  the  regulations. 

INTERPRETATION 

Section  212.74(a)  operates  as  a  condition 
precedent  that  must  be  satisfied  before  there 
can  be  pricing  of  any  crude  In  accordance 
with  the  formula  In  {  212.74(b) .  Paragraph 
(a)  provides  that  there  can  be  no  sale  of 
new  crude  at  a  price  In  excess  of  the  celling 
price  unless  the  cumulative  production  de¬ 
ficiencies  of  crude  In  prior  months  have 
been  satisfied.  Such  deficiencies  arise  when 
the  amount  of  crude  produced  from  a  prop¬ 
erty  In  a  specific  month  Is  less  than  the  base 
production  control  level  for  that  property 
In  that  month.  The  deficiencies  are  elimi¬ 
nated  by  the  sale  at  or  below  celling  price 
of  the  current  month’s  production  of  “new” 
crude  In  an  amount  sufficient  to  equal  the 
cumulative  past  deficiency.  Therefore,  If  the 
base  production  control  level  In  May,  few 
example,  was  100  barrels  and  110  barrels  were 
produced,  there  would  be  10  barrels  of  new 
crude.  If  no  deficiencies  have  been  carried 
forward,  all  10  barrels  can  be  sold  at  a  price 
higher  than  the  celling  price  (the  free  mar¬ 
ket  price);  If  the  cumulative  past  deficiency 
amounts  to  10  barrels,  none  of  the  new 
crude  can  be  sold  at  the  free  market  price; 
and  If  the  cumulative  deficiency  Is  6  bar¬ 
rels,  6  of  the  10  barrels  must  be  sold  at  or 
below  the  celling  price,  and  6  barrels  can 
be  sold  at  the  free  market  price. 

The  latter  situation  Is  analogous  to  the 
fact  situation  herein.  Paragraph  (a)  of  the 
regulations  requires  that  the  6  barrels  of 
new  crude  utilized  to  satisfy  the  production 
deficiency  must  be  sold  “at  or  below  Its 
celling  price.”  You  are  correct  In  stating 
that  there  can  be  no  pricing  of  a  current 
month's  production  of  crude  In  accordance 
with  the  formula  In  paragraph  (b)  of  the 
regulations  until  the  deficiency,  or  underage, 
has  been  satisfied  from  the  current  month’s 
production  of  new  crude  and,  further,  that 
there  must  remain  new  crude  that  can  be 
sold  In  accordance  with  paragraph  (a).  In 
the  fact  situation  presented  in  your  letter. 


this  condition  precedent  has  been  satisfied. 

The  actual  result  of  pricing  the  bass  pro¬ 
duction  level  of  old  crude  In  accordance  with 
the  formula  In  paragraph  (b),  assuming 
there  are  no  production  deficiencies  that 
must  be  satisfied  from  a  current  month’s 
production  of  new  crude.  Is  to  provide  the 
producer  of  crude  with  revenues  equal  to 
those  which  would  be  received  If  he  sold  one 
barrel  of  old  crude  at  the  free  market  price 
for  every  barrel  of  new  crude  that  Is  sold  at 
the  free  market  price,  as  limited  by  para¬ 
graph  (a).  Since  paragraph  (a)  only  allows 
such  new  crude  to  be  sold  when  past  produc¬ 
tion  deficiencies  have  been  satisfied,  the 
present  definition  of  the  formula  symbol 
“Cpr”  Is  Inadvertently  Inconsistent  with 
that  limitation  because  It  does  not  make 
provision  for  the  subtraction  from  the  cur¬ 
rent  month’s  total  crude  production  of  the 
new  crude  that  Is  required  to  be  utilized  to 
satisfy  deficiencies  carried  forward  from 
prior  months. 

The  end-result  of  a  calculation  according 
to  the  formula  In  a  month  in  which  there 
were  past  deficiencies  to  be  satisfied,  given 
the  present  definition  of  "Cpr,”  would  be 
contrary  to  the  Intention  of  I  212.74  because 
the  formula  would  allow  revenues  received 
by  a  producer  from  the  sale  of  free  market 
price  of  a  quantity  of  crude  under  the  price 
formula  of  I  212.74(b)  to  exceed  the  Income 
that  would  be  derived  from  matching  the 
sale  of  each  barrel  of  new  crude  sold  at  the 
free  market  price.  In  accordance  with  para¬ 
graph  (a),  with  the  sale  of  a  barrel  of  re¬ 
leased  crude  at  the  same  price.  It  Is  our 
Interpretation,  therefore,  that  for  purposes 
of  the  price  formula  of  1212.74(b),  defi¬ 
ciencies  under  |  212.74(a)  must  first  be  sub¬ 
tracted  from  the  total  production.  The  defi¬ 
nition  of  the  symbol  “Cpr”  In  1 212.74(b) 
will  be  amended  to  make  this  requirement 
explicit  by  eliminating  from  the  month’s 
total  production  of  crude  the  new  crude 
used  to  satisfy  the  requirements  of  the  sec¬ 
ond  sentence  of  (212.74(a). 

Interpretation  1974 — 9 

(No  Interpretation  designated  1974 — 9  was 
Issued.] 

Interpretation  1974-10 
To:  Standard  Oil  Co.  of  Indiana. 

Date:  July  9,  1974. 

Rule  Interpreted:  |  211.61. 

Code:  OCW — AI — Definition  of  Wholesale 

Purchaser-Reseller;  Commission  Agents. 

On  behalf  of  Standard  Oil  Company  of  In¬ 
diana  (Amoco),  you  have  requested  an  opin¬ 
ion  of  whether  Amoco  commission  agents  are 
wholesale  purchaser-resellers  as  defined  In 
FEO  regulations,  10  CFR  211.51.  Alternative¬ 
ly,  Amoco  appeals  from  a  letter  of  April  8. 
1973  from  the  Regional  Administrator  of 
FEO  region  VII,  which  letter  expressed  the 
view  that  Mr.  L.  W.  Green,  as  a  fortner  Amoco 
commission  agent  In  Winfield -Oxford,  Kan¬ 
sas.  Is  a  consignee  entitled  to  an  allocation. 

In  Amoco's  request,  you  state  that  Amoco's 
commission  agents  are  hired  by  the  company 
to  operate  and  to  sell  petroleum  products 
from  bulk  facilities  owned  by  the  company. 
According  to  the  Information  supplied  by 
Amoco,  the  agent  makes  no  capital  Invest¬ 
ment  In  the  bulk  plant,  except  for  a  tank 
truck  chassis,  nor  Is  the  plant  (owned  by 
Amoco)  leased  to  the  agent.  Moreover, 
Amoco  asserts  that  product  is  neither  sold 
nor  consigned  to  the  agent,  and  risk  of  loss 
and  title  to  the  product  remains  with  Amoco 
until  It  Is  delivered  to  an  end-user.  Com¬ 
mission  agents,  according  to  the  sample  em¬ 
ployment  contract  submitted  by  Amoco,  are 
permitted  to  extend  credit  to  accounts  not 
authorized  by  the  company,  and  the  agent 
remains  liable  for  credit  extended  In  this 
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manner.  Agents  receive  an  extra  bonus  from 
Amoco  for  carrying  such  "unauthorized” 
credits.  Compensation  of  these  agents,  ac¬ 
cording  to  Amoco,  Is  on  a  commission  basis 
keyed  to  a  percentage  of  net  sales,  and  Amoco 
pays  state  employment  taxes,  workmen's 
compensation,  and  unemployment  compen¬ 
sation  taxes  on  behalf  of  these  agents.  In 
addition,  commission  agents  participate  In 
Amoco 's  employee  benefit  plans,  including 
health  and  life  Insurance,  employee  savings 
and  retirement  plans.  Finally,  at  least  %  of 
the  commission  agents  are  represented  by 
unions  who  engage  In  collective  bargaining 
with  Amoco. 

In  support  of  the  Interpretation  request, 
Amoco  has  supplied  sample  copies  of  em¬ 
ployment  contracts,  savings  and  pension  plan 
enrollment  forms,  a  sample  collective  bar¬ 
gaining  agreement,  a  letter  from  the  Tress! 
ury  Department  stating  that  commission 
agents  are  employees  for  purposes  of  fed¬ 
eral  employment  tax.  and  a  letter  from  the 
NLRB  Impliedly  recognizing  the  status  of 
your  commission  agents  as  employeee. 
Amoco  has  also  provided  delivery  tickets. 
Invoices,  salary  statements  and  other  docu¬ 
mentary  evidence  relating  to  the  operation 
of  the  Winfield -Oxford,  Kansas  bulk  plant. 

In  response  to  Amoco's  request  for  Inter¬ 
pretation,  Mr.  Lloyd  W.  Green  and  his  attor¬ 
ney  have  filed  a  reply.  Mr.  Green  contends 
that,  at  least  Insofar  as  the  requested  Inter¬ 
pretation  would  adversely  affect  him.  It 
should  be  denied,  since  his  function  as  an 
Amoco  commission  agent  was  equivalent  to 
that  of  a  consignee — not  a  mere  employee. 
Since  a  consignee  (but  not  an  employee) 
Is  included  within  10  CFR  21 1.51  *s  defini¬ 
tion  of  wholesale  purchaser-reseller,  Mr. 
Green  believes  that  as  a  consignee  he  Is  en¬ 
titled  to  an  allocation  from  Amoco  notwith¬ 
standing  his  dismissal  as  an  Amoco  com¬ 
mission  agent. 

In  support  of  his  position,  Mr.  Green  al¬ 
leges  that,  doing  business  as  the  L.  W.  Green 
Company,  he  delivered  fuel  from  the  Amoco 
bulk  plants  to  customers,  he  would  account 
to  Amoco  on  a  weekly  basis  for  the  total 
product  delivered,  and  that  he  arranged  for 
and  personally  extended  credit  to  approxi¬ 
mately  90  percent  of  his  customers. 

Mr.  Green  has  also  Indicated  that  prior  to 
1972,  he  was  a  petroleum  distributor  In  the 
Oxford,  Kansas  area  for  25  years,  and  that 
prior  to  becoming  an  Amoco  commission 
agent  he  sold  the  bulk  plant  to  Amoco.  Mr. 
Green  speculates  that  he  was  fired  as  an 
Amoco  commission  agent  because  of  his 
efforts  to  help  unionize  Amoco  commission 
agents  for  Kansas. 

Amoco,  in  reply  to  Mr.  Green's  allegations, 
has  submitted  copies  of  Invoices,  delivery 
tickets,  and  other  material  Indicating  that 
product  was  not  sold  to  customers  under  the 
name  L.  W.  Green  Company,  that  Mr.  Green 
had  to  account  to  Amoco  for  each  sale  of 
product,  and  that  there  were  at  least  six 
"authorized"  credit  accounts  at  the  W  Infield - 
Oxford  location.  The  documents  Indicate  that 
no  deliveries  of  product  were  made  to  an 
“L.  w.  Green  Company"  and  all  sales  tickets 
recite  that  the  seller  Is  the  “Standard  Oil 
Division -American  Oil  Company"  (Amoco). 

Based  upon  an  analysis  of  the  facts  re¬ 
cited  above,  and  the  exhibits  submitted,  the 
FEO  has  concluded  that  Amoco’s  commission 
agents,  of  the  type  described  above,  are  em¬ 
ployees  of  the  company  and  are  not  within 
the  contemplation  of  the  definition  of 
"wholesale  purchaser-reseller”  In  the  regu¬ 
lations. 

The  regulations  provide  (10  CFR  211.51) 
that  a  wholesale  purchaser-reseller  means 
"any  firm  which  purchases,  receives  through 
transfer,  or  otherwise  obtains  (as  by  con¬ 
signment)  an  allocated  product  and  resells 


or  otherwise  transfers  It  to  other  purchasers 
without  substantially  changing  Its  form." 

The  concept  of  wholesale  purchaser-reseller 
envisions  an  entity  having  more  than  the  very 
limited  physical  control  possessed  by  Amoco's 
commission  agents  over  the  distribution  of 
the  product.  Amoco,  rather  than  the  agent, 
apparently  exercises  direct  control  over  the 
Inventory,  pricing,  and  sales  territory  of  the 
bulk  distribution  facilities  here  Involved  and 
retains  title  to  the  product  until  transferred 
to  the  ultimate  purchaser.  Also,  Amoco  exer¬ 
cises  complete  control  over  the  commission 
agent,  to  the  extent  that  a  master-servant 
relationship  apparently  exists.  The  commis¬ 
sion  agent  has  an  employment  contract,  may 
be  part  of  a  bargaining  unit  recognized  by 
the  NLRB,  obtains  all  company  health  and 
welfare  benefits  and  differs  from  a  salaried 
employee  only  In  the  method  of  compensa¬ 
tion;  Le.,  the  agent's  compensation  Is  based 
on  a  commission  formula.  The  only  independ¬ 
ent  function  exercised  by  the  commission 
agent  Is  his  freedom,  expressed  In  the  em¬ 
ployment  contract,  to  extend  credit  (not  au¬ 
thorized  by  the  company)  to  customers  on 
his  own  behalf.  The  company  grants  an  ex¬ 
tra  bonus  to  the  agent  based  on  the  aggregate 
dollar  amount  of  credit  carried  by  the  agent. 

On  the  basis  of  the  facts  presented  to 
FEO,  Amoco's  commission  agents  appear  to 
be  mere  commissioned  employees  of  the  com¬ 
pany  who  serve  a  sales  and  supervisory  func¬ 
tion  In  relation  to  a  bulk  distribution  facility. 

The  agent.  In  essence,  functions  In  a  man¬ 
ner  analogous  to  plant  or  branch  managers 
of  the  concern.  Therefore,  such  agents  are 
not  "wholesale  purchaser-resellers”  within 
the  contemplation  of  FEO  regulations  and 
Mr.  L.  W.  Green,  as  a  former  commission 
agent.  Is  not  entitled  to  an  allocation. 

Amoco’s  alternative  request  for  an  "appeal” 
from  the  letter  of  the  regional  administrator 
need  not  be  reached,  since  this  Interpreta¬ 
tion  Is  dispositive  of  the  Issue  raised  therein. 

Interpretation  1974 — 11 
To:  Liquid  Waste  Disposal  Co. 

Date:  July  17.  1974. 

Rule a  Interpreted:  f|  212.71,  212.72,  212.73, 
212.74. 

Code:  GCW — PI — Reclamation  of  Waste 
Crude  OH. 

(Text  omitted  because  Interpretation  1974 — 
11  was  vacated  on  appeal  based  upon  an  error 
In  fact.  Tesoro  Petroleum  Corp ,  2  FEA 
1  80,514  (January  22, 1976).) 

Interpretation  1974 — 12 
To:  Estron  Oil  Corp.,  et  a L 
Date:  July  18,  1974. 

Rules  Interpreted:  !!  211.51,  211.108(b)(1), 
212.31. 

Code:  GCW — AL  PI — Wholesale  Purchaser- 
Resellers;  Definition  of  Resellers,  Retailers. 

This  la  In  response  to  your  letter  dated 
February  22,  1974,  requesting  an  Interpreta¬ 
tion  pursuant  to  10  CFR  206.101  et  seq.  of 
certain  provisions  of  the  Mandatory  Petro¬ 
leum  Allocation  and  Price  Regulations.  Tour 
request  was  made  on  behalf  of  Estron  OU 
Corporation,  Spartan  Petroleum  Corporation. 
Spiegel  Oil  Corporation.  Tartan  Oll  Corpora¬ 
tion  and  Winner  Petroleum  Corporation  (col¬ 
lectively  referred  to  herein  as  the  "compa¬ 
nies”)  .  As  set  forth  In  your  request,  the  rele¬ 
vant  facts  are  as  follows: 

The  companies  are  parties  to  agreements 
with  American  OU  Company  ("Amoco”), 
subtantlally  In  the  form  of  the  agreement 
dated  September  29,  1972  between  M.  Spiegel 
A  Sons  OU  Oorp  and  Amoco,  a  copy  of  which 
was  attached  to  your  letter,  with  respect  to 
the  solicitation  by  Spiegel  of  service  sta¬ 
tion  accounts  at  specified  locations.  Under 


the  agreement,  Spiegel  was  entitled  to  re¬ 
ceive  commissions  of  2.8  cents  per  gallon  of 
gas  (subject  to  reduction  in  certain  events) 
and  of  10%  of  the  dollar  volume  (exclusive 
of  taxes)  of  motor  oils  sold  to  such  service 
stations  by  Amoco.  In  the  agreement.  Spiegel 
represented  that  the  specified  service  stations 
were  leased  to.  or  owned  by.  retail  dealers, 
and  that  Spiegel  did  not  participate  In  the 
operation  of  such  stations.  In  addition,  Spie¬ 
gel  agreed  to  cause  such  dealers  to  execute 
and  deliver  standard  form  dealer  agreements 
with  Amoco.  Amoco  agreed  to  cancel  any  such 
dealer  agreement  upon  the  expiration  of  Its 
agreement  with  Spiegel.  Amoco  was  required 
to  furnish  pumps,  tanks  and  Identification 
signs  for  the  dealers. 

Amoco  delivered  all  gasoline  and  other 
products  directly  to  and  was  paid  therefor  by 
the  retail  dealers  (hereinafter  referred  to  as 
the  "dealers”)  whose  accounts  had  been  so¬ 
licited  by  the  companies;  the  commissions 
due  the  companies  were  paid  directly  to  them 
by  Amoco. 

The  agreements  between  the  companies 
and  such  dealers,  a  form  of  which  as  used  by 
Winner  Petroleum  Corporation  was  attached 
to  your  letter,  provide  that  the  particular 
company  would  seU  and  deUver  and/or  cause 
to  be  sold  and  delivered  the  dealer’s  entire 
requirements  of  gasoline,  motor  oil  and  spec¬ 
ified  other  products.  The  dealer  agreed  to  sell 
such  products  only  under  the  particular 
company’s  designated  brand  name.  The  com¬ 
pany  was  authorized  to  make  certain  altera¬ 
tions  or  repairs  on  the  service  station  con¬ 
cerned  to  properly  Identify  the  brand  name 
under  which  gasoline  was  being  sold.  Tour 
letter  additionally  stated  that  the  companies 
provide  training,  financial  assistance  and 
limited  credit  to  the  dealers,  engaged  In  sales 
promotion  activities,  develop  new  business, 
provide  and  maintain  marketing  equipment 
and  contribute  to  wholesale  gasoline  price 
reductions  during  price  wars.  In  all  but  a  few 
cases,  the  companies  collect  only  enough  rent 
from  each  dealer  to  pay  the  cost  of  owning  or 
leasing  the  station  site.  Each  dealer  contract 
with  Amoco  would  terminate  If  the  agree¬ 
ment  between  Amoco  and  the  company 
which  solicited  such  dealer's  account  termi¬ 
nated. 

The  first  Issue  as  to  which  an  Interpreta¬ 
tion  Is  requested  is  whether  In  the  base  pe¬ 
riod  a  supplier/purchaser  relationship  ex¬ 
isted  between  the  companies  and  Amoco. 
More  precisely,  are  the  companies  wholesale 
purchaser-resellers? 

The  definition  of  wholesale  purchaser- 
reseller  In  10  CFR  211.51  reads  as  follows: 
"Wholesale  purchaser-reseller”  means  any 
firm  which  purchases,  receives  through  trans¬ 
fer,  or  otherwise  obtains  (as  by  consignment) 
an  allocated  product  and  resells  or  otherwise 
transfers  It  to  other  purchasers  without  sub¬ 
stantially  changing  Its  form. 

10  CFR  211.106(b)  (1)  provides  as  foUows: 
Each  firm  or  part  of  a  firm  which  operates 
an  ongoing  business  at  a  retail  sales  outlet 
shall  be  considered  a  separate  firm  with 
respect  to  each  such  outlet  for  purposes  of 
this  subpart  and.  therefore,  shall  be  separate 
wholesale  purchaser-reseller.  The  entity 
which  merely  holds  a  real  property  Interest 
In  a  retail  sales  outlet  on  which  another  en¬ 
tity  operates  the  ongoing  business  shall 
not  be  considered  the  wholesale  purchaser- 
reseller  with  respect  to  that  outlet. 

It  Is  our  conclusion  that  the  companies  do 
not  constitute  wholesale  purchaser-resellers 
entitled  to  be  supplied  by  Amoco.  In  no  In¬ 
stance  according  to  the  facts  submitted  to 
us,  did  the  companies  purchase,  receive 
through  transfer  or  otherwise  obtain  any 
gasoline  from  Amoco.  All  sales  of  gasoline  by 
Amoco  were  made  directly  to  each  dealer  un¬ 
der  an  agreement  between  the  dealer  and 
Amoco,  and  the  companies  then  were  paid  a 
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Commission  by  Amoco.  In  addition,  the 
agreement  between  Amoco  and  Spiegel  de¬ 
scribed  above  recites  that  Spiegel  did  not 
participate  in  the  operation  of  stations  as¬ 
signed  to  Amoco  by  It.  The  economic  Inter¬ 
est  of  the  companies  In  the  operations  of  the 
dealers  derives  solely  from  their  position  as 
lessors  of  service  station  sites  and  from  their 
receipt  of  commissions  from  Amoco.  Our 
conclusion  Is  supported  by  the  language  of 
§  211.106(b)  (1)  which  basically  states  that 
the  lessor  of  the  real  property  for  a  retail 
sales  outlet  on  which  another  entity  oper¬ 
ates  the  ongoing  business  shall  not  be  con¬ 
sidered  a  wholesale  purchaser-reseller  as  to 
that  outlet. 

A  second  Issue  upon  which  Interpretation 
Is  requested  Is  whether  the  companies  may 
take  the  one-half  cent  non-product  cost 
pass-through  allowed  by  f  212.03  of  the  reg¬ 
ulations. 

Section  212.93  Is  applicable  to  resellers, 
reseller-retailers,  and  retailers  (1 212.91). 
Resellers,  reseller-retailers  and  retailers  are 
each  defined,  In  part,  as  a  firm  which  “carries 
on  the  trade  or  business  of  purchasing  cov¬ 
ered  products  and  reselling  them  •  •  •" 
(1212.31). 

Since  the  companies  do  not  purchase  and 
resell  covered  products,  they  are  not  subject 
to  f  212.93,  and  they  may  not,  therefore,  take 
any  action  pursuant  thereto. 

INTERPRETATION  1974 — 13 
To:  McCulloch  Gas  Processing  Corp. 

Date:  July  26,  1974. 

Rules  Interpreted:  §§212.31;  EPAA  If  S  (6), 

(6).  4(a);  FEAA  §  6(b)  (11). 

Code:  GCW — PI — Definition  of  Refiner,  Nat¬ 
ural  Gas  Liquid  Products. 

The  Office  of  General  Counsel  has  received 
and  reviewed  the  June  4,  1974  “Petition  for 
Interpretation  and  Exception  Relating  to 
Pricing  of  Propane,  Butane,  and  other 
Liquid  Products  by  McCulloch  Gas  Process¬ 
ing  Corporation,”  which  requested  an  In¬ 
terpretation  with  respect  to  the  applicability 
of  certain  Federal  Energy  Administration 
(formerly  Federal  Energy  Office)  price  regu¬ 
lations  to  McCulloch  Gas  Processing  Corpo¬ 
ration  (MGPC)  and  Its  activities.  Our  Inter¬ 
pretation  Is  set  forth  below,  and  we  are 
transmitting  a  copy  of  this  Interpretation  to 
the  FEA  Office  of  Exceptions  and  Appeals, 
with  which  MGPC  has  also  filed  a  copy  of 
Its  June  4  “Petition.” 

FACTS 

The  essential  facts  with  respect  to  MGPCs 
Interpretation  request  are  that  MGPC  is  a 
processor  of  “wet”  natural  gas  which  it  pur¬ 
chases  from  various  producers  of  natural 
gas.  MGPC  obtains  from  the  natural  gas,  by 
Its  processing  activities,  various  natural  gas 
liquids  Including  propane,  butane  and  natu¬ 
ral  gasoline.  MGPC  sells  the  liquids  to  third 
parties  and  sells  the  remaining  “dry”  (resi¬ 
due)  natural  gas  In  Interstate  commerce 
subject  to  Federal  Power  Commission  regu¬ 
lation.  Part  of  the  payment  made  by  MGPC 
to  the  producers  of  the  natural  gas,  from 
which  these  liquids  are  processed,  is  under 
contracts  which  call  for  payment  to  the  pro¬ 
ducers  of  a  percentage  of  the  revenue  ob¬ 
tained  by  MGPC  In  Its  sales  of  those  liquids. 

MGPC  has  requested  an  Interpretation 
that  Its  pricing  of  natural  gas  liquids  Is  not 
subject  to  FEA  regulation.  MGPC  has  previ¬ 
ously  made  similar  requests  to  the  Dallas 
and  Denver  Regional  Offices  of  FEA.  The 
FEA  Denver  Region  has  advised  MGPC  that 
it  is  subject  to  FEA  regulation. 

INTERPRETATION 

Since  the  June  4,  1974  date  of  MGPC’s 
request,  the  FEO  on  June  27,  1974  com¬ 
menced  Its  role  as  the  Federal  Energy  Ad¬ 


ministration,  pursuant  to  the  provisions  of 
the  Federal  Energy  Administration  Act  of 
1974  (39  FA.  23186).  However,  no  change 
has  occurred  in  the  FEO  regulations,  which 
are  now  the  FEA  regulations,  which  would 
affect  MGPC’s  request. 

All  producers  or  processors  of  propane, 
butane  and  natural  gasoline  are  subject  to 
FEA  price  regulations,  and  have  been  con¬ 
sidered  to  be  within  the  scope  of  the  petro¬ 
leum  price  control  program  since  Its  com¬ 
mencement  In  August  1973  by  the  Cost  of 
Living  Council.  The  Cost  of  Living  Council, 
under  the  Economic  Stabilization  Act  of 
1970,  as  amended,  had  general  authority  to 
“stabilize  prices”  and  the  specific  authority 
to  allocate  “petroleum  products”  (Pub.  L. 
92-210  and  93-28).  In  August,  1973,  with 
the  commencement  of  Phase  IV  of  the  Eco¬ 
nomic  Stabilization  Program,  the  Council 
developed  regulations  that  applied  to  natu¬ 
ral  gas  processors.  On  June  13,  1973,  the 
Council  had  Instituted  a  generally  applica¬ 
ble  60  day  price  freeze  (38  Fit.  16763,  June 
16,  1973).  In  August,  the  Council  extended 
“the  freeze  on  prices  charged  for  crude  pe¬ 
troleum,  natural  gas  liquids,  and  refined  pe¬ 
troleum  products”  (38  FH.  21903,  August 
14,  1973).  The  Council  then  introduced  Its 
Phase  IV  price  controls  for  the  petroleum 
Industry  (6  CFR,  Part  160,  Subpart  L,  38 
F.R.  22636,  August  22,  1973),  which  were 
effective  as  of  August  16,  1973.  The  products 
covered  under  the  regulations  were  described 
as: 

a  product  described  In  the  1972  edition, 
Standard  Industrial  Classification  Manual, 
Industry  Code  1311  (except  natural  gas), 
1321  or  2911.  (6  CFR  160.362) 

The  Council  excluded  natural  gas  from  Its 
controls  In  recognition  of  the  fact  that 
natural  gas  prices  are  generally  regulated  by 
the  Federal  Power  Commission.  The  products 
processed  from  natural  gas  were,  however, 
specifically  covered  by  the  Inclusion  of  SIC 
Code  1321  In  the  definition  of  covered  prod¬ 
ucts.  SIC  Code  1321  describes  the  production 
of  liquid  hydrocarbons  from  oil  and  gas  field 
gases,  and  Includes  butane,  propane  and 
natural  gas  liquids.  These  same  products, 
generated  In  a  refinery  process  from  crude 
oil  are  described  In  SIC  Code  2911  as  “Gases, 
liquified  petroleum.” 

Although  the  language  of  SIC  Code  1321 
uses  the  term  “production,”  and  SIC  Code 
2911  uses  the  terms  “refining,”  the  Council 
for  price  regulation  purposes  used  the  single 
term  “refining”  to  encompass  both  produc¬ 
tion  under  SIC  Code  1321  and  refining  under 
SIC  Code  2911.  Thus,  the  Council,  FEO  and 
now  FEA,  have  defined  a  “refiner”  to  Include 
firms  refining  “liquid  hydrocarbons  from  oil 
and  gas  field  gases.”  To  confirm  this  position, 
the  Council  Issued  a  Question  and  Answer 
(CLC  Release  No.  467,  Phase  IV  Q&A  No.  18, 
November  80,  1973,  Question  No.  6)  stating 
that  natural  gas  liquids  extracted  from 
natural  gas  are  subject  to  the  regulations 
governing  refiner’s  prices. 

The  Cost  of  Living  Council  Phase  IV  price 
controls  for  the  petroleum  Industry  have 
been  continued  In  essentially  their  Initial 
form  to  the  present,  and  were  In  effect  at  the 
time  the  Congress  considered  and  enacted 
the  Emergency  Petroleum  Allocation  Act  of 
1978  (Pub.  L.  93-169,  November  27,  1973) 
(EPAA),  under  the  authority  of  which  the 
FEA  now  administers  the  price  control  regu¬ 
lations.  FEA  has  concluded  that  this  au¬ 
thority  Includes  authority  over  the  prices  of 
natural  gas  liquids,  and  that  the  price  con¬ 
trol  regulations  with  respect  to  natural  gas 
liquids  were  therefore  unaffected  by  the 
expiration  on  April  30,  1974,  of  the  Economic 
Stabilization  Act  of  1970,  as  amended,  the 
authority  under  which  they  were  initially 
-promulgated. 


The  products  covered  by  the  EPAA  are 
“crude  oil,  residual  fuel  oil  and  refined 
petroleum  products”  (section  4(a)  of  the 
EPAA),  with  refined  petroleum  products 
defined  as  “gasoline,  kerosene,  distillates 
(Including  Number  2  fuel  oil),  LPG,  refined 
lubricating  oils  or  diesel  fuel,”  and  LPG 
further  defined  as  “propane  and  butane,  but 
not  ethane”  (sections  3  (6),  (6)  of  the 
EPAA) .  While  the  Congress  addressed  specifi¬ 
cally  “refined  petroleum  products,”  FEA 
believes  this  term  to  have  been  used  by  the 
Congress  In  the  same  sense  that  it  was  used 
by  the  Cost  of  Living  Council,  and  to  Include 
both  the  "refining”  of  certain  products  from 
crude  oil  and  the  “production"  of  those  prod¬ 
ucts  from  natural  gas.  Indeed,  Congressional 
concern  was  focused  on  the  prices  and 
supplies  of  butane  and  propane  when  the 
EPAA  was  enacted,  and  it  cannot  be  con¬ 
cluded  that  such  concern  was  limited  to 
these  products  only  as  they  are  made  from 
crude  oil  In  a  “refinery."  Most  of  the  volume 
of  these  products  In  fact.  Is  attributable  to 
natural  gas  processing,  and  to  exclude  this 
process  from  regulation  would  leave  FEA 
unable  to  Implement  effectively  a  program 
for  assuring  supply  and  regulating  prices  of 
propane  and  butane,  two  of  the  most  Im¬ 
portant  of  the  natural  gas  liquids  Involved. 

In  this  connection.  It  Is  worthy  of  note 
that  the  Conference  Report  on  the  EPAA 
states:  -By  requiring  that  both  allocations 
and  prices  be  covered  In  the  regulation  re¬ 
quired  to  be  promulgated  and  Implemented 
under  section  4(a) ,  Congress  Intends  to  force 
the  Administration  to  rationalize  and  har¬ 
monize  the  objective  of  equitable  allocation 
of  fuels  with  the  objectives  of  the  Economic 
Stabilization  Act.  The  committee  wishes  to 
emphasize  that  the  pricing  oontrols  called 
for  In  this  legislation  may.  In  those  circum¬ 
stances  where  pricing  controls  established 
pursuant  to  other  federal  authority  are  con¬ 
sistent  with  the  requirements  and  objective 
of  this  Act,  merely  conform  those  controls  In 
the  regulation  to  be  promulgated  under  au¬ 
thority  of  section  4  of  this  Act.  It  Is  expressly 
contemplated,  for  example,  that  the  price 
controls  established  by  Phase  IV  under  au¬ 
thority  of  the  Economic  Stabilization  Act 
would  oontlnue  In  effect  unless  and  until 
required  to  be  modified  by  the  price  regula¬ 
tion  required  to  carry  out  the  purpose  of  this 
Act.  As  a  matter  of  administrative  conven¬ 
ience,  the  President  may  wish  to  oontlnue  to 
exercise  federal  pricing  controls  through  the 
Cost  of  Living  Council  and  may,  pursuant  to 
section  6(b) ,  assign  to  that  agency  responsi¬ 
bility  for  administering  the  price  controls 
called  for  In  this  Act. 

The  language  of  the  statute  under  which 
FEA  was  established,  the  Federal  Energy  Ad¬ 
ministration  Act  of  1974  (Pub.  L.  93-276), 
provides  further  support  and  Insight  Into  the 
scope  of  the  controls  program  which  FEA 
may  Implement.  Section  6(b)  (11)  of  that 
Act  requires  that  In  exercising  price  author¬ 
ity  over  propane,  the  FEA  must  provide  “for 
equitable  allocation  of  all  component  costs  of 
producing  propane  gas.”  This  language 
clearly  Indicates  the  scope  of  FEA  authority 
Is  not  limited  to  products  “refined”  from 
crude  oil.  The  use  of  the  word  “producing”  Is 
parallel  to  the  SIC  Code  1321  language  which 
has  been  used  by  the  Council  and  FEA,  which 
Includes  all  methods  for  manufacturing  pro¬ 
pane,  and  which  Is  applicable  to  the  process¬ 
ing  of  liquid  hydrocarbons  from  natural  gas. 

It  Is  therefore  our  Interpretation  that  the 
provisions  of  10  CFR  Part  212,  are  applicable 
to  MGPC,  which  Is  a  “refiner”  as  that  term 
is  defined  in  §  212.31,  and  which  Is  subject 
to  the  regulatory  authority  of  the  Federal 
Energy  Administration  with  respect  to  Its 
operations  in  processing  natural  gas  liquids 
from  natural  gas. 
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IirmruTATTOV  1974 — 14 
To:  Exxon  Oa 
Data:  August  3,  1974. 

Rule  Interpreted.:  1 119-91- 

Cod*:  OCW— PI— F1t»  Percent  Rule. 

This  Is  In  response  to  your  Informal  re¬ 
quest  for  an  Interpretation  as  to  the  appli¬ 
cability  of  10  CFR  31291.  et-  *eq,  to  the 
activities  of  Exxon  Corporation  In  the  DA 
Virgin  Islands. 

FACTS 

As  we  understand  the  facts,  the  subsidiary 
of  Exxon  Corporation  which  sells  covered 
products  In  the  Virgin  Islands  acquires  more 
than  5  percent  of  those  products  from  a 
foreign  subsidiary  at  Exxon  Corporation. 

INTERPRETATION 

Our  Interpretation  Is  that  the  subject  ac¬ 
tivities  of  Exxon  in  the  Virgin  Islands  are 
within  the  scope  of  FEA  rules  applicable 
to  refiners. 

The  language  of  10  era  212.91  which  Is 
Involved  in  this  matter  states  that  an  entity 
of  a  refiner,  which  Is  engaged  in  the  business 
of  purchase  and  resale  of  covered  products, 
can  qualify  as  a  “reseller,"  rather  than  a 
refiner  If  It  does  not  purchase  more  than 
6  percent  of  the  covered  products  It  sells 
from  the  refiner,  “Including  any  entitles 
which  It  (the  refiner)  directly  or  Indirect¬ 
ly  controls"  and  If  the  entity  of  the  refiner 
has  exercised  exclusive  price  authority  over 
Its  sales  historically  and  consistently. 

Our  view  of  this  language  Is  that  the 
phrase  In  quotes  above  plainly  encom pease 
any  and  all  entitles  which  the  refiner  con¬ 
trols,  whether  or  not  these  entitles  are 
domestic  corporations.  The  test  of  whether 
S  percent  or  less  of  such  covered  products 
are  purchased  from  entitles  uncontrolled  by 
the  refiner  Is  not  where  the  selling  entity 
Is  located,  but  Is  simply  whether  the  selling 
entity  la  directly  or  Indirectly  controlled 
by  the  refiner.  We  see  no  relevant  reason  for 
differentiating  for  this  purpose  between  en¬ 
titles  which  might  be  Incorporated  or  have 
their  corporate  headquarters  or  operations 
In  a  foreign  country  and  entitles  which 
might  be  similarly  situated  In  the  United 
States. 

Thus,  a  subsidiary  of  Exxon  Corporation 
operating  In  the  \JS.  Virgin  Islands  which 
buys  more  than  5  percent  of  Its  covered 
products  from  a  foreign  seller  which  Is  con¬ 
trolled  by  that  subsidiary's  UR.  parent  firm 
(consolidated  and  unconsolidated,  directly  or 
Indirectly  controlled).  Is  a  “refiner."  and  Is 
required  to  price  Its  products  In  accordance 
with  the  regulations  governing  refiners  set 
forth  In  subpart  E  of  Part  212,  Title  10, 
Code  of  Federal  Regulations. 

INTERFRETATIOW  1974 — IB 

To:  Sky  Harbor  Air  Services,  Inc.  and  Atlas 

Aircraft  Corp. 

Date:  August  8.  1974. 

Rules  Interpreted:  FEA  Ruling  1974-19, 

1211.09. 

Code:  OCW — AI — Base  Period  Suppliers. 

This  Is  In  response  to  your  request  for  an 
Interpretation  of  the  Mandatory  Petroleum 
Allocation  Regulations  to  the  effect  that  the 
supplier/ purchaser  provisions  of  the  regula¬ 
tions  do  not  apply  to  the  Defense  Fuel  Sup¬ 
ply  Center  (DFSC) .  Tour  request  was  made 
on  behalf  of  Sky  Harbor  Air  Services,  Inc., 
and  Atlas  Aircraft  Corporation  (the  com¬ 
panies). 

We  understand  that  neither  Sky  Harbor 
nor  Atlas  were  suppliers  of  DF9C  during  1972. 
although  both  oompanles  have  been  success¬ 


ful  bidders  for  DPSC  supply  contracts  at 
other  times.  The  companies  therefore  were 
not  base  period  suppliers  of  DFSC. 

Your  request  for  an  Interpretation  essen¬ 
tially  questions  whether  the  Mandatory 
Petroleum  Allocation  Regulations  prevent 
DPSC  from  entertaining  competitive  bids  for 
its  fuel  requirements  and  thereafter  award¬ 
ing  contracts  to  suppliers  other  than  Its  baas 
period  suppliers,  such  as  the  companies. 

The  oompanles  urge  that  the  Laws  and 
regulations  which  require  competitive  bids 
by  DFSC  for  its  procurements  should  not  be 
preempted  by  FEA’s  regulations.  This  Issue 
waa  addressed  by  FEA  Ruling  1974-19  en¬ 
titled  “Competitive  Bids:  Supplier /Pur¬ 
chaser  Relationships"  (a  copy  of  which  la 
enclosed  for  your  Information) . 

The  pertinent  portion  of  Ruling  1974-19 
provides  as  follows:  The  Mandatory  alloca¬ 
tion  regulations  In  10  CTO  Part  311,  provide 
no  exemption  for  Federal.  State  or  local 
governments  •  •  •.  The  competitive  bid  re¬ 
quirements  of  the  lews  and  ordinances  (of 
such  governments)  •  •  •  ere  superseded  to 
the  extent  they  are  Inconsistent  with  the 
allocation  regulations. 

Since  DFSC  Is  a  wholesale  purchaser-con¬ 
sumer  under  PEA’S  regulations,  tbs  portions 
of  the  ruling  which  discuss  wholesale  pur¬ 
chaser-consumers  are  pertinent  to  Sky  Har¬ 
bor  and  Atlae  and  should  provide  additional 
guidance  to  you.  However.  It  la  dear  that  10 
CTO  211.09  was  Intended  to  apply  to  DFSC 
and  that  DFSC  must  be  supplied  by  Its  baee 
period  suppliers  except  ae  otherwlee  re¬ 
quired  or  permitted  by  the  Mandatory  Petro¬ 
leum  Allocation  Regulations  or  FEA  order. 
The  laws  and  regulations  which  require 
DFSC  to  entertain  competitive  bide  for  Its 
fuel  suppliers  are  superseded  to  the  extent 
they  ere  lnconateent  with  the  supplier/ 
purchaser  provisions  of  RAt  regulations. 
Consequently,  the  Interpretation  rsqueetsd 
by  Sky  Harbor  end  Atlae  would  be  incorrect. 

IWTBPBETATIOW  1974 - 19 

To:  Amoco  OH  Co.  (Indiana). 

Date:  September  2. 1974. 

Rules  Interpreted:  1210.82(a).  Ruling 

1974-10. 

Code:  OCW — FT — Normal  Business  Practices. 

This  Is  In  response  to  your  letter  of  May  18, 
1974.  In  which  you  requested  an  exception 
for  Amoco  Oil  Company  to  permit  R  to  Im¬ 
plement.  on  e  voluntary  basis,  e  revised  sys¬ 
tem  for  reimbursing  retailer  dealers  for  sales 
receipts  from  sales  made  to  customers  who 
used  Amoco  credit  cards.  We  have  concluded 
that  the  appropriate  response  to  this  request 
Is  tbs  Interpretation  which  Is  set  forth 
herein. 

FACTS 

As  we  understand  the  facta,  Amoco  cur¬ 
rently  operates  under  a  system  whereby 
dealers  may  submit  Amoco  credit  card  sales 
receipts  when  they  pay  for  gasoline  pur¬ 
chased  from  Amoco,  and  receive  credit  for 
the  amount  of  those  sales  receipts  toward 
the  payment  for  the  gasoline. 

The  proposed  new  system,  referred  to  as 
direct  dealer  mailing,  requires  dealers  to 
mall  Amoco  credit  card  sales  receipts  directly 
to  Amoco,  which  will  then  Issue  checks  to 
the  dealers  in  payment  for  those  receipts. 
Under  this  system,  dealers  would  no  longer 
be  able  to  use  Amoco  credit  card  sales  re¬ 
ceipts  as  a  form  of  payment  tor  gasoline 
purchased  from  Amoco.  Amoco  has  requested 
an  exception  to  permit  the  implementation 
of  Its  proposed  new  system  on  a  voluntary 
basis,  with  those  dealers  who  chose  not  to 
use  the  credit  card  sales  receipts  as  a  form 
of  payment  for  gasoline  purchased  from 
Amoco. 


interpretation 

As  you  know,  under  FEA  price  regulations. 
Amoco  may  not  now  discontinue  accepting 
credit  card  salsa  receipts  ae  payment  for 
gasoline  and.  Instead,  require  that  the  re¬ 
ceipts  be  submitted  to  Amoco,  with  payment 
to  the  dealer  for  the  credit  card  sales  re¬ 
ceipt  to  be  made  at  a  later  date  by  check, 
because  the  May  15.  1978  price  charged  by 
Amoco  Included  the  acceptance  of  credit 
card  sales  receipts.  Discontinuance  of  this 
practice  would  therefore  constitute  an  im¬ 
permissible  Increase  In  the  May  15.  1973 
price,  because  the  cost  of  credit,  for  the 
amount  of  the  credit  card  sales  receipts  be¬ 
tween  the  time  the  receipts  would  be  sub¬ 
mitted  to  Amoco  and  the  time  payment 
from  Amoco  would  be  received  by  the  dealer, 
would  be  a  new  coat  Incurred  by  the  dealer 
In  connection  with  obtaining  gasoline  from 
Amoco.  (See  FEO  Ruling  1974-10,  39  TO 
15140.  May  1,  1974.  “Changes  In  Credit 
Terms”). 

We  have  concluded,  however,  that  the 
Implementation  of  the  direct  dealer  mailing 
credit  card  system,  on  a  voluntary  basis, 
la  permissible  under  FEA  regulations.  This 
conclusion  has  been  reached  In  light  of  the 
following  considerations: 

(a)  FEA  has  been  fully  informed  of  the 
proposed  change  In  credit  practices; 

(b)  No  dealer  will  Incur  the  price  Increase 
described  above,  except  If  he  voluntarily 
changes  to  the  direct  dealer  mailing  system- 

(c)  There  are  benefits  to  the  dealer  under 
the  direct  dealer  mailing  system  which 
Amoco  has  described  and  which  Individual 
dealers  may  conclude  adequately  compen¬ 
sate  for  the  pries  Increase  which  they  Incur 
under  the  new  system. 

Thus,  FEA  has  concluded  that,  as  long  ae 
dealer’s  right  to  continue  to  obtain  the 
credit  terms  that  were  included  to  the 
May  15.  1973  price  Is  properly  maintained. 
It  should  not  foreclose  the  Implementation 
of  an  alternative  system  which  other  dealers 
may  prefer.  The  FEA  Is  not  In  a  position  to 
make  an  overall  evaluation  that  the  benefits 
conferred  under  the  proposed  alternate  plan 
outweigh  the  cost  Involved  to  each  and 
every  situation.  At  the  same  time,  however, 
the  FEA  does  not  want  to  preclude  any 
dealer  from  making  his  own  evaluation  and 
concluding  that  the  alternative  plan  Is  better 
for  him.  Thus,  we  believe  that  It  would  be 
an  overly-iigfd  Interpretation  of  FEA  regu¬ 
lations  to  preclude  each  Individual  dealer 
from  making  Its  own  Judgment  under  th-nrt 
plans.  We  therefore  conclude  that  the  PEA 
regulations  are  adequately  carried  out,  aa 
long  as  the  right  of  dealers  to  avail  them¬ 
selves  of  the  May  15,  1973  credit  terms  la 
preserved. 

Interpretation  1974 — 17 
To:  Celanese  Corp. 

Date:  September  4.  1974. 

Rules  Interpreted:  if  311.10(b)  (3),  311.11 

(a).  (c).311.13(e)  (3). 

Code:  OCW — AI — Allocation  Entitlement, 

Supplier/Purchaser  Relationship. 

This  Is  in  response  to  your  letter  of  April  2, 
1974.  on  behalf  of  the  Celanese  Corporation 
requesting  an  interpretation  of  the  Manda¬ 
tory  Petroleum  Allocation  Regulations.  The 
interpretation  concerns  the  respective  rights 
and  obligations  at  Celanese  Corporation 
(“Celanese”),  Exxon  Company.  UB.A. 
(“Exxon”),  Wanda  Petroleum  Company 
(“Wanda”)  and  Coastal  States  Gas  Produc¬ 
ing  Company  (“Coastal”).  As  set  forth  to 
your  request  and  your  conferences  with 
members  of  this  office  on  May  23,  and  July  17, 
1974,  we  understand  the  relevant  facts  to 
be  as  follows: 
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RULES  AND  REGULATIONS 


Unto  December  31,  1973,  Celaneee  pur¬ 
chased  propane  from  Exxon  pursuant  to  an 
agreement  which  was  far  a  twenty-year  term 
with  provisions  to  negotiate  price  terms  be¬ 
fore  the  commencement  of  each  of  the  four 
five-year  periods  of  the  agreement.  Hie  par¬ 
ties  agreed  that  if  a  revised  price  could  not 
be  negotiated  before  the  end  of  the  fourth 
year  of  any  of  the  four  five-year  periods,  the 
agreement  would  terminate  at  the  end  of 
such  five-year  period.  The  Initial  five-year 
term  ended  December  31,  1973.  In  Novem¬ 
ber  1972,  Celanese  and  Exxon  failed  to  agree 
upon  a  revised  price  and  It  was  agreed  that 
the  contract  would  terminate  at  the  end  of 
the  initial  term. 

The  propane  purchased  under  the  agree¬ 
ment  was  to  be  used  by  Celanese  as  a  petro¬ 
chemical  feedstock  at  Its  petrochemical  plant 
at  Bishop,  Texas,  and  was  used  for  the  In¬ 
tended  purpose  from  the  start  of  deliveries 
until  February  2,  1973,  at  which  time  Cela¬ 
nese  ceased  operations  at  the  Bishop  plant. 
The  propane  actually  used  at  this  plant  was 
not  obtained  directly  from  Exxon;  rather, 
Exxon  supplied  the  propane  through  an  ex¬ 
change  agreement  with  Wanda,  pursuant  to 
which  Wanda  received  propane  from  Exxon 
at  Clear  Lake,  Texas  and  In  turn  released 
propane  on  Exxon’s  behalf  to  Celanese  in 
Bishop  to  meet  Exxon's  obligations  to  Cela¬ 
nese. 

After  the  Bishop  plant  was  closed  in  Feb¬ 
ruary  1973,  Celanese  agreed  to  sell  the  pro¬ 
pane  It  was  obligated  to  purchase  from  Ex¬ 
xon  to  Wanda  and  Coastal  for  the  remainder 
of  the  contract  term  All  of  the  propane 
which  Celanese  was  required  to  purchase 
from  February  1973  until  the  expiration  of 
the  contract  on  December  31,  1973,  was  re¬ 
sold  to  Wanda  and  Coastal.  No  contracts  were 
signed  between  Wanda  and  Celanese  or  be¬ 
tween  Coastal  and  Celanese  for  additional 
sales  of  propane  beyond  December  81,  1973. 
Also,  Celanese  did  not  enter  Into  any  con¬ 
tracts  after  February  2, 1978,  with  other  sup¬ 
pliers  for  quantities  of  propane  for  resale  to 
Wanda,  Coastal  or  other  purchasers. 

The  "base  period"  which  forms  the  basis 
for  determining  entitlements  to  propane 
under  the  Mandatory  Petroleum  Allocation 
Regulations  Is  defined  at  I  211.82  of  the  regu¬ 
lations  as  follows ; 

"Base  period"  means  each  calendar  quarter 
during  the  period  April  1,  1972,  through 
March  81,  1973,  which  corresponds  to  the 
present  calendar  quarter  except  that  for  the 
period  June  l,  1974,  through  June  30,  1974, 
purchasers  of  propane  may,  at  their  option, 
use  the  period  June  1,  1972  through  June  30, 
1972,  as  the  base  period. 

CELANESE  AS  A  WHOLESALE 
PURCHASER -CONSUMER 

Between  April  1, 1972  and  February  2,  1973, 
of  the  base  periods,  Celanese  was  a  wholesale 
purchaser-consumer  of  propane,  using  prod¬ 
uct  as  feedstock  for  Its  then  operating  petro¬ 
chemical  plant  In  Bishop,  Texas.  On  Febru¬ 
ary  2,  1973,  this  plant  ceased  to  operate. 
Thus,  the  first  Issue  for  consideration  Is 
whether  Celanese  Is  entitled  to  an  allocation 
of  propane  for  any  period  corresponding  to  a 
base  period  during  which  it  used  propane  as 
a  wholesale  purchaser-consumer  of  propane 
as  a  petrochemical  feedstock. 

Section  211.11  of  the  regulations  provides 
In  pertinent  part  as  follows: 

|  211.11  Basis  for  purchaser’s  entitlement 
to  allocation,  (a)  Basis  of  entitlement.  A 
wholesale  purchaser  or  an  end-user  entitled 
to  an  allocation  level  shall  receive  an  alloca¬ 
tion  based  upon  Its  conduct  of  an  ongoing 
business  or  maintenance  of  an  established 
end  use. 

•  •  •  • 


(c)  Loss  of  allocation  entitlement  for  going 
out  of  business.  Wholesale  purchasers  and 
end-users  which  have  gone  out  of  business 
shall  not  be  eligible  for  allocations  based  on 
volumes  received  or  purchases  made  prior  to 
going  out  of  business. 

•  •  •  •  • 

It  Is  our  conclusion  that  Celanese  Is  not 
entitled  to  an  allocation  of  propane  for  any 
period  corresponding  to  the  period  April  1, 

1972  through  February  2,  1973,  of  the  base 
periods  for  propane,  since  as  of  the  latter 
date,  It  ceased  to  conduct  an  ongoing  busi¬ 
ness  with  an  established  end-use  for  pro¬ 
pane.  Thus,  on  a  calendar  basis,  Celanese  te 
not  entitled  to  an  allocation  of  propane  from 
Exxon  for  the  months  of  January  and  April 
through  December.  With  respect  to  the  ex¬ 
change  agreement  between  Wanda  and 
Exxon,  f  211.10(b)  (2)  (11)  provides  neither 
Exxon  nor  Wanda  shall  Include  the  exchange 
In  their  supply  obligations  to  one  another 
except  the  “difference  between  the  total 
amounts  received  under  exchange  agree¬ 
ments  and  the  total  amounts  supplied  to 
customers  through  exchange  agreements.” 

CELANESE  AS  A  WHOLESALE 
PURCHASER -RESELLER 

The  second  Issue  for  consideration  te 
whether  Celanese  te  entitled  to  an  allocation 
of  propane  during  any  period  corresponding 
to  a  base  period  during  which  it  acted  as  a 
wholesale  purchaser-reseller.  This  would  be 
for  any  period  corresponding  to  February 

1973  through  March  31,  1973. 

Between  February  3,  1973  and  March  31, 
1973,  Celanese  was  a  wholesale  purchaser- 
reseller  of  propane,  since  it  purchased  pro¬ 
pane  and  resold  It  to  other  purchasers  with¬ 
out  substantially  changing  its  form.  "Whole¬ 
sale  purchaser-reseller”  te  defined  at  10  CFR 
211.61.  However,  with  the  termination  of  the 
Exxony  Celanese  agreement  on  December  81, 
1978,  Celanese  no  longer  bad  propane  to  re¬ 
sell  and  consequently  went  out  of  business  as 
a  wholesale  purchaser -reseller  of  propane. 

It  Is  significant  that  Celanese's  contracts 
with  Wanda  and  Coastal  for  the  resale  of 
propane  only  covered  the  period  when  Cel- 
aneee  was  obligated  to  accept  propane  from 
Exxon  and  Celanese  Itself  bad  no  end-use 
tor  the  propane.  In  fact,  Celanese  made  no 
arrangements  to  purchase  propane  after  De¬ 
cember  31,  1973,  so  that  It  could  continue 
to  resell  to  Wanda  and  Coastal.  It  te  apparent 
that  but  for  the  Implementation  of  the  Man¬ 
datory  Petroleum  Allocation  Program  In 
January  1974,  Celanese  would  not  have  antic¬ 
ipated  that  It  should  or  could  continue  to 
resell  propane  to  Wanda  and  Coastal. 

For  these  reasons,  it  1s  our  conclusion 
that  Celanese  went  out  of  business  as  a 
wholesale  purchaser-reseller  of  propane  on 
December  31,  1973  within  the  meaning  of 
10  CFR  211.11(e).  Therefore,  Celanese  Is  not 
entitled  to  an  allocation  of  propane  from 
Exxon  based  upon  the  period  February  3. 
1973  through  March  31, 1973. 

WANDA  AND  COASTAL 

The  fiual  issue  for  consideration  Is  whether 
Exxon  has  any  supply  obligation  for  propane 
under  the  regulations  to  Wanda  or  Coastal 
for  the  period  during  which  Celanese  acted 
as  a  wholesale  purchaser-reseller  of  propane. 

In  the  period  February  3  to  March  31, 
1973,  during  which  Celanese  acted  as  a 
wholesale  purchaser-reseller,  Wanda  and 
Coastal  had  no  direct  suppller/purchaser 
relationship  with  Exxon;  rather,  their  sup¬ 
plier  /purchaser  relationship  was  with  Celan¬ 
ese.  See  10  CFR  311.10(b)(2).  A  wholesale 
purchaser-reseller’s  supplier  has  no  supply 
obligation  to  the  wholesale  purchaser-re¬ 
seller’s  customers.  Thus,  It  Is  our  conclusion 
that  Exxon  has  no  supply  obligation  for 


propane  to  Wanda  or  to  Coastal  under  the 
regulations  and  that  Celanese  te  the  base 
period  supplier  at  Wanda  and  Coastal  for 
this  period  of  time.  This  means  that  Celanese 
has  a  supply  obligation  to  Wanda  and 
Coastal  for  February  and  March  of  any  pe¬ 
riod  corresponding  to  a  base  period.  How¬ 
ever,  to  the  extent  that  Celanese  does  not 
have  an  allocable  supply  of  propane  for 
distribution  to  Wanda  and  Coastal,  Its  al¬ 
location  fraction  will  be  zero  and  It  will 
distribute  no  propane  to  either  Wanda  or 
Coastal. 

Wanda  and  Coastal  may  apply  for  the 
assignment  of  a  new  base  period  supplier 
and  a  base  period  volume  pursuant  to 
1 211.12(e)  (3)  for  February  and  March 
since  Its  base  period  supplier  Celanese,  no 
longer  has  adequate  suppliers  to  supply 
them.  Requests  for  assignment  In  the  case 
of  propane  are  handled  by  the  FEA  Re¬ 
gional  Offices  pursuant  to  the  procedures 
set  forth  In  10  CFR  205.30  et  seq.  The  ap¬ 
propriate  Regional  Office  Is  located  at  212 
North  Saint  Paul  Street,  Dallas,  Texas,  75201 . 

Interpretation  1974 — 18 
To:  Williams  Energy  Co. 

Date:  September  11, 1974. 

Rule  Interpreted:  |  211.9(a)  (2) . 

Code:  QCW — AI — Supplier/Purchaser  Rela¬ 
tionships. 

This  1s  In  response  to  your  request  of 
June  7,  1974  (supplemented  by  letter  dated 
July  8,  1974)  for  a  ruling  with  respect  to 
mutual  termination  of  suppller/purchaser 
relationships  under  the  Mandatory  Pe¬ 
troleum  Allocation  Regulations.  Tour  re¬ 
quest  was  made  on  behalf  of  Williams  Ener¬ 
gy  Company  ("Williams”)  and  concerned  the 
termination  of  suppller/purchaser  relation¬ 
ships  established  by  FEA  regulations  be¬ 
tween  Williams  and  certain  of  Its  wholesale 
purchaser  customers.  This  Interpretation  te 
not  In  response  to  other  requests  made  by 
Williams  with  respect  to  suppller/purchaser 
relationships  between  Ashland  Oil  Company 
and  certain  of  Its  propane  customers. 

FACTS 

During  the  base  period  for  propane,  Wil¬ 
liams  was  the  supplier  of  propane  to  cer¬ 
tain  wholesale  purchasers  which  are  en¬ 
titled  to  allocations  of  propane  under  the 
Mandatory  Petroleum  Allocation  Regula¬ 
tions.  In  order  to  service  these  wholesale 
purchasers,  Williams  needs  to  determine 
whether  these  purchasers  Intend  to  pur¬ 
chase  their  entitlements  under  the  Man¬ 
datory  Petroleum  Allocation  Program  for  the 
next  year.  Consequently,  Williams  has 
written  its  wholesale  purchasers  requesting 
that  they  notify  Williams  prior  to  July  1. 
1974  of  their  Intent  to  purchase  their  en¬ 
titlements  and  the  actual  quantities  of  such 
entitlements  they  will  require  on  a  month - 
to- month  basis  over  the  next  year.  In  Its 
letter  to  these  purchasers,  Williams  stated 
that  It  would  consider  the  failure  to  respond 
to  its  request  by  July  1,  1974  as  a  mutual 
termination  of  the  suppller/purchaser  re¬ 
lationships  which  may  exist  between  those 
purchasers  and  Williams.  By  letter  to  FEA 
dated  July  8,  1974,  Williams  provided  copies 
of  the  responses  of  certain  purchasers  which 
replied  to  its  request  and  a  list  of  those 
purchasers  which  failed  to  respond  to  Its  re¬ 
quest  by  July  1,  1974.  Williams’  July  8  letter 
requested  a  ruling  that  the  responses  at¬ 
tached  to  Its  letter  constitute  a  termination 
of  the  suppller/purchaser  relationships  be¬ 
tween  Williams  and  those  purchasers  and 
that  the  suppller/purchaser  relationships  be¬ 
tween  Williams  and  those  purchasers  which 
failed  to  reply  to  Williams’  request  by  July 
1,  1974  are  terminated. 
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APPLICABUt  REGULATIONS 

The  pertinent  provisions  of  the  Mandatory 
Petroleum  Allocation  Regulations  are  set 
forth  at  10  CFR  211.0  and  provide  as  follows: 

(a)  Supplier/ wholesale  purchaser  relation¬ 
ship.  Each  supplier  of  an  allocated  product 
shall  supply  all  wholesale  purchasers-resell- 
ers  and  aU  wholesale  purchaser-consumers 
which  purchased  or  obtained  that  allocated 
product  from  that  supplier  during  the  base 
period  as  specified  In  Subparts  D  through  K 
of  this  part. 

(2)  (1)  Unless  otherwise  provided  In  this 
part  or  directed  by  FEO  the  suppller/whole- 
sale  purchaser-reseller  relationships  defined 
by  specific  dates  or  base  periods  or  otherwise 
Imposed  pursuant  to  this  part  shall  be  main¬ 
tained  for  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program  and  may  not 
be  waived  or  otherwise  terminated  without 
the  express  written  approval  of  FEO. 

(11)  Unless  otherwise  provided  In  this  Part 
or  directed  by  FEO,  the  supplier/wholesale 
purchaser-consumer  relationships  defined  by 
specific  dates  or  base  periods  or  otherwise 
Imposed  pursuant  to  this  part  shall  be  main¬ 
tained  for  the  duration  of  the  Mandatory 
Petroleum  Allocation  Program  and  may  not 
be  revised  or  otherwise  terminated  except 
that  any  such  relationship  may  be  termi¬ 
nated  by  the  mutual  consent  of  both  parties. 

Interpretation 

WHOLESALE  PURCHASER-RESELLERS 

With  respect  to  wholesale  purchaser-re¬ 
sellers,  f  211.0(a)  (2)  (1)  clearly  does  not  per¬ 
mit  a  mutual  termination  or  waiver  of  the 
supplier/purchaser  relationships  required  by 
FEA  regulations.  We  would  also  note  that 
the  regulations  do  not  require  a  wholesale 
purchaser-reseller  to  purchase,  or  to  disclose 
Its  Intention  to  purchase.  Its  entitlement  for 
any  period  corresponding  to  a  base  period. 

The  termination  of  a  supplier/purchaser 
relationship  with  a  wholesale  purchaser-re- 
seller  may  only  be  accomplished  by  FEA. 
This  would  be  accomplished  on  a  case-by¬ 
case  basis  and  would  Involve  proper  notice  to 
and  an  opportunity  to  comment  by  each 
wholesale  purchaser-reseller.  The  wholesale 
purchaser-reseller  must  clearly  understand 
that  FEA  has  been  requested  to  terminate 
its  right  to  an  entitlement  under  FEA’s  regu¬ 
lations  from  Its  base  period  supplier,  and 
that  such  termination  may  leave  it  without 
a  base  period  supplier. 

We  would  also  observe  that  the  response 
of  Clarendon  Oas  Company  (which  we  as¬ 
sume  to  be  a  wholesale  purchaser-reseller) 
enclosed  with  your  July  16,  1974  letter  does 
not  clearly  Indicate  an  intention  to  termi¬ 
nate  Its  supplier/purchaser  relationship  with 
Williams,  only  a  current  intention  not  to 
purchase  its  entitlements.  The  response  of 
Herring  Oas  Service,  Inc.  (which  we  also  as¬ 
sume  to  be  a  wholesale  purchaser-reseller) 
Is  as  tentative  as  Clarendon’s.  We  assume 
that  Hercules,  Inc.  and  the  Greenville  Utili¬ 
ties  Commission  are  wholesale  purchaser- 
consumers.  Therefore,  their  responses  will 
be  discussed  elsewhere  In  this  letter. 

We  recognize  that  It  Is  not  satisfactory  for 
Williams  to  have  an  obligation  to  provide 
propane  to  these  purchasers  without  know¬ 
ing  If  they  will  demand  their  tight  to  such 
supplies  In  the  future.  In  such  situations, 
we  recommend  that  Williams  (as  It  has  done 
In  these  cases)  request  the  appropriate  office 
of  FEA  to  terminate  such  relationships.  FEA 
should  then  contact  such  wholesale  pur¬ 
chaser-resellers  and  determine  whether  ter¬ 
mination  should  be  ordered.  However,  we 
caution  that  such  requests  will  be  reviewed 
on  an  Individual  basis  and  that  terminations 
will  not  be  granted  solely  because  a  whole¬ 


sale  purchaser-reseller  Is  not  purchasing  Its 
entitlements  from  Its  base  period  supplier. 

In  light  of  the  foregoing,  we  cannot  pro¬ 
vide  an  interpretation  that  FRA  has  author¬ 
ized  the  termination  of  the  supplier/pur¬ 
chaser  relationship  between  Williams  and  the 
aforementioned  wholesale  purchasers.  Wil¬ 
liams  may,  of  course,  pursue  the  matter  be¬ 
fore  FEA  as  suggested  above. 

WHOLESALE  PURCHASER-CONSUMERS 

With  respect  to  wholesale  purchaser-con¬ 
sumers,  |  211.9(a)  (2)  (11)  provides  that  the 
supplier/purchaser  relationship  can  be  mu¬ 
tually  terminated.  However,  we  do  not  think 
that  a  base  period  supplier  could  "mutually 
terminate’*  a  relationship  with  a  wholesale 
purchaser-consumer  by  requiring  that  the 
wholesale  purchaser-consumer  respond  to  a 
request  to  terminate  by  a  particular  date.  A 
“mutual  termination"  would  require  a  clear¬ 
ly  expressed  agreement  by  the  wholesale 
purchaser-consumer  which  indicated  that  It 
Is  relinquishing  Its  right  to  an  entitlement 
under  FEA’s  regulations.  We  would  be  re¬ 
luctant  to  conclude  that  failure  to  respond 
to  such  a  request  warrants  an  agreement  to 
terminate  rights  under  the  allocation  pro¬ 
gram.  Therefore,  we  conclude  that  the  sup¬ 
plier/purchaser  relationships  between  Wil¬ 
liams  and  those  base  period  wholesale  pur¬ 
chasers -consumers  which  failed  to  provide 
purchase  Information  by  July  1,  1974  have 
not  been  mutually  terminated. 

With  respect  to  the  response  of  Hercules, 
Inc.  (which  we  assume  to  be  a  wholesale  pur¬ 
chaser-consumer),  we  do  not  Interpret  Its 
response  to  be  an  agreement  to  a  mutual  ter¬ 
mination  of  any  relationship  with  Williams. 
At  best  Hercules  states  that  It  Is  not  aware  of 
any  relationship  with  Williams,  but  that.  In 
any  event,  Hercules  will  not  purchase  Its  en¬ 
titlement  from  Williams.  As  previously  Indi¬ 
cated  a  statement  by  a  wholesale  purchaser- 
consumer  that  it  does  not  Intend  to  purchase 
Its  entitlement  does  not  constitute  a  mu¬ 
tual  termination  of  the  suppller/purchaser 
relationship.  It  may  mean  that  Hercules  will 
not  purchase  Its  entitlement  for  this  July  but 
that  next  July  It  may  wish  to.  If  there  is  an 
allocation  program  In  effect. 

Finally,  the  response  of  the  Greenville 
Utilities  Commission  indicates  that  it  will 
mutually  terminate  Its  relationship  with 
Williams  If  FEA  assigns  another  supplier  to 
Greenville.  Clearly,  this  Is  not  an  agreement 
to  terminate  Greenville's  right  to  an  entitle¬ 
ment.  This  matter,  we  understand  from 
Greenville’s  response.  Is  before  the  FEA  for 
consideration.  Williams  should  pursue  the 
matter  with  Greenville  at  such  time  as 
Greenville  obtains  such  a  new  supplier. 

Interpretation  1974 — 19 
To:  Swann  Oil,  Inc. 

Date:  October  16,  1974. 

Rules  Interpreted,:  Sf  211.9,  211.10(g),  211. 

166. 

Code:  GCW — AI — Supplier/Purchaser  Rela¬ 
tionships,  Method  of  Allocation,  Surplus 

Product. 

Tour  letter  of  June  11,  1974  on  behalf  of 
Swann  Oil,  Incorporated  (“Swann")  re¬ 
quested  an  Interpretation  of  certain  provi¬ 
sions  of  the  Mandatory  Petroleum  Allocation 
Regulations  concerning  supplier/purchaser 
relationships  for  utilities. 

FACTS 

Swann  Is  the  base  period  supplier  of  resid¬ 
ual  fuel  oil  for  the  City  of  Vineland  (“Vine- 
land")  which  operates  an  electric  utility.  As 
a  utility,  Vineland  is  allocated  residual  fuel 
oil  by  Its  base  period  suppliers  pursuant  to 
the  National  Utility  Residual  Fuel  Oil  Alloca¬ 


tion  Program  of  the  Federal  Energy  Admin¬ 
istration. 

For  June  1974,  FEA's  utility  notice  desig¬ 
nated  Swann  as  Vineland's  base  period  sup¬ 
plier  for  Vineland's  allocation  of  67,200  bbls. 
of  residual  fuel  oil  (89  FR  18060,  May  22, 
1974).  By  letter  dated  May  23,  1974.  Swann 
advised  Vineland  that  Swann  would  supply 
Vineland  with  the  67.200  bbls.  of  residual 
fuel  oil.  Vineland,  however,  notified  Swann 
that  It  would  not  purchase  Its  residual  fuel 
oil  entitlement  from  Swann  tor  June  1974. 
Instead,  Vineland  purchased  residual  fuel  oil 
from  another  supplier  for  delivery  and  use  In 
June. 

The  other  supplier  certified  that  It  had 
surplus  product  to  distribute  and  had  com¬ 
plied  with  the  provisions  of  10  CFR 
211.10(g).  This  supplier  was  not  a  base 
period  supplier  to  Vineland. 

issue  • 

The  Issue  presented  for  consideration  Is 
whether  a  utility  which  is  allocated  residual 
fuel  oil  from  Its  base  period  supplier  pur¬ 
suant  to  the  National  Utility  Residual  Fuel 
Oil  Allocation  Program  may  decline  to  pur¬ 
chase  Its  allocation  from  such  supplier,  and. 
instead,  purchase  residual  fuel  oil  from  a 
non-base  period  supplier  which  has  surplus 
product  for  sale  under  10  CFR  211.10(g). 

INTERPRETATION 

The  suppller/purchaser  relationship  be¬ 
tween  Swann  and  Vineland  Is  defined  by 
10  CFR  211.9  and  211.166  which  provide 
In  pertinent  part: 

S  211.9  Supplier/purchaser  relationships. 
(a)  Supplier/wholesale  purchaser  relation¬ 
ship.  ( 1 )  Each  supplier  of  an  allocated  prod¬ 
uct  shall  supply  all  wholesale  purchaser- 
resellers  and  all  wholesale  purchaser- 
consumers  which  purchased  or  obtained  that 
allocated  product  from  that  supplier  during 
the  base  period  as  specified  In  Subparts  D 
through  K  of  this  part. 

•  •  •  •  • 

(2)  (11)  Unless  otherwise  provided  In  this 
part  or  directed  by  FEA  the  supplier/ 
wholesale  purchaser-consumer  relationships 
defined  by  specific  dates  or  base  periods  or 
otherwise  Imposed  pursuant  to  this  part 
shall  be  maintained  for  the  duration  of  the 
Mandatory  Petroleum  Allocation  Program 
and  may  not  be  revised  or  otherwise  ter¬ 
minated  except  that  any  such  relationship 
may  be  terminated  by  the  mutual  consent 
of  both  parties. 

•  •  •  •  • 

{211.166  Method  of  allocation,  (d)(2) 
For  purposes  of  calculating  the  allocation 
of  residual  fuel  oil  to  utilities  for  delivery 
In  every  month  after  February  1974 — 

(I)  The  FEA  will  determine  the  amount 
of  residual  fuel  oil  allocated  for  delivery  to 
each  utility  for  a  single  month  or  several 
months  at  a  time.  The  volume  of  residual 
fuel  allocated  to  each  utility  for  each  month 
shall  be  based  upon  the  supply  available 
for  utilities,  the  considerations  specified 
In  1 211.163(b)  (3)  and  other  relevant 
considerations. 

(II)  Following  the  determination  In  para¬ 
graph  (d)  (2)  (1)  of  this  section,  the  FEA 
will  publish  the  amounts  of  residual  fuel 
oil  allocated  to  each  utility  for  delivery  for 
a  single  month  or  several  months  at  a  time, 
and  the  amounts  required  to  be  supplied  for 
each  month  by  each  supplier. 

These  regulations  Impose  an  obligation  on 
base  period  suppliers,  such  as  Swann,  to 
allocate  residual  fuel  oil  to  utilities  In  ac¬ 
cordance  with  FEA's  monthly  notice  of 
allocation  to  utilities.  This  obligation  may 
be  terminated  by  mutual  agreement.  How- 
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ever,  there  la  no  Indication  that  Vineland 
and  Swann  have  reached  such  an  agreement. 

A  wholesale  purchaser-consumer,  such  as 
Vineland,  has  no  entitlement  to  residual 
fuel  oil  from  anyone  other  than  Its  base 
period  supplier.  Although  the  regulations 
provide  for  an  entitlement,  they  do  not  obli¬ 
gate  a  utility  to  purchase  Its  monthly  allo¬ 
cation.  In  essence,  the  regulations  Insure 
that  a  purchaser  will  have  supplies  If  It  Is 
willing  to  purchase  them.  A  purchaser’s  fail¬ 
ure  to  purchase  entitlements  under  the  reg¬ 
ulations  In  one  month,  without  more,  does 
not  terminate  Its  right  to  purchase  In  a 
subsequent  month.  In  addition,  a  wholesale 
purchaser-consumer ’s  failure  to  purchase  Its 
entitlement  during  a  period  corresponding 
to  a  base  period  does  not  prevent  Its  pur¬ 
chasing  surplus  product  as  provided  by 

§  211.10(g). 

Section  211.10(g)(7)  of  the  Mandatory 
Petroleum  Allocation  Regulations  reads  as 
follows: 

(7)  Purchaser’s  rights.  Notwithstanding 
the  provisions  of  I  211.12  any  wholesale  pur¬ 
chaser  or  end-user  may  purchase  allocated 
product  from  any  supplier  which  certified 
that  It  has  surplus  product  to  distribute  and 
that  It  has  complied  with  the  provisions  of 
i  211.10(g). 

The  provisions  of  10  CFR  211.166(d)  estab¬ 
lishing  the  method  of  allocation  of  residual 
fuel  oil  to  utilities  contain  no  restrictions 
which  would  prevent  a  utility  from  purchas¬ 
ing  surplus  product  pursuant  to  I  211.10(g). 
Therefore,  It  Is  our  opinion  that  Vineland 
could  forego  Its  allocation  of  residual  fuel 
oil  from  Swann  for  June,  1974  and  could  pur¬ 
chase  surplus  product  from  any  supplier 
which  has  conformed  to  the  provisions  of  10 
CFR  211.10(g). 

Interpretation  1974 — 20 
To:  Petro  US,  Inc. 

Date:  November  4,  1974.  • 

Rules  Interpreted:  Subpart  D,  §  212.83. 

Code:  GCW — PI — Definition  of  Producer, 

Reclamation  of  Waste  Crude  Oil,  Transfer 

Pricing. 

Tom1  letter  of  August  7,  1974  to  Mr.  Mel 
Goldstein,  Office  of  Exceptions  and  Appeals, 
requesting  an  exception  from  the  price  regu¬ 
lations  of  the  Federal  Energy  Administration 
(FEA)  was  referred  to  this  office  after  It  was 
decided  that  an  Initial  Interpretation  regard¬ 
ing  the  status  of  Petro  Zwab,  Inc.  Is  neces¬ 
sary.  (10  CFR  205.50)  A  copy  of  this  Inter¬ 
pretation  Is  being  forwarded  to  Mr.  Richard 
Tedrow  of  the  Office  of  Exceptions  and  Ap¬ 
peals.  for  further,  appropriate  action  con¬ 
cerning  other  activities  described  In  your  let¬ 
ter.  Our  Interpretation  Is  set  forth  below. 

PACTS 

As  disclosed  by  Information  submitted  by 
you,  Petro  Zwab,  Inc.  Is  to  engage  In  a  petro¬ 
leum  processing  operation  Intended  to  In¬ 
crease  product  supplies  from  sources  of  crude 
oil  not  generally  utilized.  Petro  Zwab,  Inc. 
will  gather  certain  distressed  crude  petroleum 
from  sources  which  Include  spilled  oil,  cer¬ 
tain  transport  and  storage  cleaning,  produc¬ 
tion  slops,  discarded  marine  equipment,  and 
other  sources.  In  such  cases  of  crude  petro¬ 
leum  recovery,  the  actual  origin  of  the  crude 
oil  Is  often  unknowable  to  Petro  Zwab,  Inc. 
Petro  Zwab.  Inc.  did  not  engage  In  such  ac¬ 
tivity  during  1972,  and  has  been  recently 
formed  In  order  to  supply  this  recovered 
material  to  Petro  US,  Inc.  as  feedstock  In  Its 
refining  operation. 

INTERPRETATION 

Subpart  D  of  the  price  regulations  of  the 
FEA  (10  CFR  212.71  et  seq.)  applies  to  pro¬ 
ducers  of  crude  petroleum.  Based  upon  the 


facts  presented  In  your  letter.  It  Is  our  In¬ 
terpretation  that  the  activities  of  Petro 
Zwab,  Inc.  In  recovering  crude  petroleum,  as 
described,  are  properly  regarded  as  “pro¬ 
ducer”  activities,  even  though  the  produc¬ 
tion  occurs  as  a  result  of  reclamation 
processes. 

The  purpose  of  FEA  price  regulations 
which  permit  a  producer  to  sell  "new”  crude 
petroleum  at  a  price  not  subject  to  the  cell¬ 
ing  price  rule  of  i  212.73  Is  to  encourage  In¬ 
creased  volumes  of  crude  petroleum  Thus, 
even  though  Petro  Zwab,  Inc.  does  not  re¬ 
cover  this  crude  petroleum  from  reservoirs 
and  deposits  In  the  earth,  it  proposes  to  en¬ 
gage  In  activities  and  apply  techniques  to 
yield  usable  crude  oil  previously  regarded  as 
unrecoverable.  In  this  way,  Petro  Zwab,  Inc., 
In  Its  reclamation  of  the  contaminated  or 
waste  crude  oil,  satisfies  an  Important  pur¬ 
pose  of  the  FEA  regulations,  and  therefore 
the  reclaimed  crude  oil  not  previously  re¬ 
covered  can  properly  be  considered  “new” 
crude  petroleum  not  subject  to  the  celling 
price  rules  for  sales  by  producers. 

FEA  regulations  governing  the  oost  of 
crude  oil  transferred  between  affiliated  en¬ 
titles  would  apply  to  transfers  of  reclaimed 
crude  oil  by  Petro  Zwab,  Inc.  to  Petro  US, 
Inc.,  and  Petro  US,  Inc.,  would  be  subject  to 
the  provisions  of  10  CFR  212.83  concerning 
the  measurement  of  domestic  crude  oil  costs 
which  could  be  used  In  the  calculation  of 
base  prices. 

Interpretation  1974 — 21 

To:  The  Flying  Tiger  Line,  Inc.  and  Tesoro- 

Alaskan  Petroleum  Oorp. 

Date:  November  IB,  1974. 

Rule  Interpreted:  f  211.145(d)  (1) . 

Code:  GCW — AI — Designation  of  Base  Period 

Supplier. 

This  Interpretation  Is  Issued  In  response 
to  agreement  reached  among  counsel  for  The 
Flying  Tiger  Line,  Inc.  (“Tiger”),  and 
Tesoro- Alaskan  Petroleum  Corporation 
(“Tesoro”),  with  the  concurrence  of  United 
States  District  Court  Judge  John  Lewis 
Smith  during  a  conference  held  In  Judge 
Smith’s  chambers  on  November  11,  1974. 
Both  Tiger  and  Tesoro  have  agreed  that  they 
shall  waive  their  rights  to  administrative 
appeal  of  the  Interpretation  prior  to  submis¬ 
sion  of  the  matter  to  Judge  Smith  for  his 
review.  Judge  Smith  has  Indicated  that  un¬ 
der  the  circumstances  of  this  case,  he  shall 
oonslder  all  parties'  administrative  remedies 
to  have  been  exhausted  with  respect  to  the 
Issues  discussed  herein,  and  FEA  accepts  this 
determination. 

facts 

Based  on  the  submissions,  the  following 
facts  are  assumed  for  the  purposes  of  this 
Interpretation:  Tesoro- Alaskan  Petroleum 
Corporation  ("Tesoro")  Is  a  refiner  and  a 
supplier  of  aviation  fuel.  The  Flying  Tiger 
Line.  Inc.  ("Tiger")  Is  a  civil  air  carrier.  N&H 
Associates  (“N&H”)  Is  a  wholesale  purchaser- 
reseller /supplier  of  aviation  fuel. 

Tesoro  and  N&H  entered  Into  a  contract 
dated  March  14,  1973  for  the  sale  and  de¬ 
livery  of  aviation  fuel  to  N&H  by  Tesoro  In 
specified  amounts  at  specified  prices  (the 
“Tesoro  contract”) .  The  Tesoro  contract  has 
subsequently  been  modified  several  times. 
The  term  of  the  March  14,  1973  contract  was 
for  three  years  commencing  April  1,  1973, 
with  an  option  for  renewal  for  an  additional 
three  years. 

The  Tesoro  contract  was  supplemented  by 
a  letter  of  amendment  signed  by  Tesoro  on 
July  2,  1973  and  accepted  by  N&H  July  5. 
1973.  The  letter,  which  Incorporated  by  ref¬ 
erence  an  April  26,  1973  letter  from  Tesoro 
to  N&H,  established  new  price  and  volume 
terms. 


On  August  16,  1973,  N&H  and  Tiger  en¬ 
tered  Into  a  contract  (the  "Tiger  contract”) 
whereby  N&H  agreed  to  supply  Tiger  with 
aviation  fuel  which  N&H.  In  turn,  obtained 
from  Tesoro  under  the  Tesoro  contract. 

Associated  with  the  Tiger  oontract  is  a 
one-page  document  generally  described  by 
the  parties  as  a  "guaranty.”  The  guaranty 
consists  of  a  representation  by  Tesoro  that 
“In  consideration  of  the  foregoing  agree¬ 
ment  between  •  •  •  (Tiger)  •  •  •  and 
•  •  •  (N&H)  •  •  •  Tesoro  hereby  guaran¬ 
tees  that  It*  will  provide  N&H  with  sufficient 
Tesoro  Jet  fuel  •  •  •  to  meet  •  •  • 
(Tiger's)  •  •  •  estimated  maximum  gallon- 
age  requirements  •  •  •  set  forth  in  para¬ 
graph  3  of  the  foregoing  agreement.”  The 
asterisk  therein  refers  to  a  footnote  incorpo¬ 
rating  by  reference  thq,  terms  of  the  Tesoro 
contract,  as  modified  by  the  July  2,  1973 
letter  of  amendment.  The  guarantee  was 
Initialed  by  Tiger’s  representative  on  Sep¬ 
tember  14,  1973. 

On  April  10,  1974,  Tiger  purchased  N&H 
In  Its  entirety,  and  N&H  became  a  wholly- 
owned  subsidiary  of  Tiger.  The  only  business 
of  N&H  now  consists  of  providing  aviation 
fuel  to  Tiger  Including  lnto-plane  delivery 
thereof  to  Tiger. 

N&H  commenced  delivery  of  aviation  fuel 
to  Tiger  on  January  1974  under  the  Tiger 
oontract.  Delivery  was  subsequently  termi¬ 
nated  pursuant  to  the  mandatory  allocation 
program  since  N&H  was  not  Tiger's  1972  base 
period  supplier  of  aviation  fuels.  Further, 
Tesoro  had  no  obligation  to  supply  N&H 
since  Tesoro  was  not  a  1972  base  period  sup¬ 
plier  of  N&H.  Currently,  Tiger’s  base  period 
supplier  Is  a  firm  other  than  Tesoro  or  N&H. 

It  Is  assumed,  however,  that  the  Tesoro 
oontract  between  Tesoro  and  N&H,  and  the 
Tiger  oontract  between  Tiger  and  N&H  and 
the  guarantee  are  In  force  and  effect  but 
for  the  operation  of  FEA  regulations,  which 
require  other  supplier /purchaser  relation¬ 
ships. 

On  October  24,  1974,  by  telex.  Tiger,  pur¬ 
suant  to  {  211.145(d)  (1),  as  amended,  39  FR 
39768  (October  25,  1974),  purported  to  des¬ 
ignate  Tesoro  as  Its  base  period  supplier. 
Section  211.145(d)(1)  permits  civil  air  car¬ 
riers  to  designate  as  their  base  period  sup¬ 
plier.  “any  supplier  which  had  entered  Into 
a  oontract  with  that  carrier  prior  to  No¬ 
vember  1,  1973  for  the  purchase  of  aviation 
fuel  •  •  But  for  a  valid  designation  pur¬ 
suant  to  (211.145(d)(1)  or  an  assignment 
by  FISA,  Tesoro  would  not  be  a  base  period 
supplier  of  Tiger. 

By  a  telex  dated  October  25,  1974,  Tesoro 
refused  to  supply  Tiger,  contending  that  It 
"does  not  consider  that  It  la  a  supplier  of 
a  civil  air  carrier  pursuant  to  a  contract  with 
such  carrier  for  the  purchase  of  aviation 
fuels  entered  Into  prior  to  November  1,  1973." 
Tesoro  contended  that  while  “a  oontract  ex¬ 
ists  between  Tesoro- Alaskan  and  N&H  As¬ 
sociates,  Inc.,  however,  no  contract  exists  be¬ 
tween'  Tesoro-Alaskan  and  the  Flying  Tiger 
Lines,  Inc.” 

ISSUE 

Is  Tesoro  a  base  period  supplier  of  Tiger 
by  reason  of  an  effective  designation  pur¬ 
suant  to  {211.145(d)(1)? 

INTERPRETATIO  N 

Section  211.145(d)  (1)  provides  In  perti¬ 
nent  part  that  “any  civil  air  carrier  may 
designate  as  a  base  period  supplier,  any  sup¬ 
plier  which  had  entered  Into  a  contract  with 
that  carrier  prior  to  November  1,  1973  for  the 
purchase  of  aviation  fuels  •  •  Section 
211.145(d)(1)  Imposes  other  conditions 
which  must  exist  for  an  effeotlve  designation 
to  be  made,  but  which  are  not  relevant  for 
the  purposes  of  this  Interpretation  which 
assumes  that  those  conditions  exist. 


FEDERAL  REGISTER,  VOL.  42,  NO.  96— WEDNESDAY,  MAY  it,  1977 


RULES  AND  REGULATIONS 


25659 


The  basic  issue,  therefore,  Is  whether 
Tesoro  entered  Into  a  contract  with  Tiger 
prior  to  November  1,  1973.  If  the  Tiger  con¬ 
tract,  the  Tesoro  contract  and  the  guaranty 
when  viewed  together  or  separately  consti¬ 
tute  a  contract  between  Tiger  and  Tesoro 
then  Tiger  can  designate  Tesoro  as  its  base 
period  supplier  pursuant  to  {  211.146(d).  If, 
on  the  other  hand,  the  Tiger  contract,  the 
Tesoro  contract  and  the  guaranty  when 
viewed  together  or  separately  do  not  consti¬ 
tute  a  contract  between  Tiger  and  Tesoro, 
Tiger  cannot  designate  Tesoro  as  Its  base  pe¬ 
riod  supplier  pursuant  to  i  211.145(d). 

NO  CONTRACT  EXISTED  BETWEEN  TESORO  AND 
TIGER 

If  we  assume  that  the  Tiger  contract,  the 
Tesoro  contract  and  the  guaranty  when 
viewed  separately  or  together  did  not  con¬ 
stitute  a  contract  between  Tiger  and  Tesoro, 
then  Tiger  cannot  designate  Tesoro  as  Its 
base  period  supplier  under  {211.146(d). 
Thus,  under  this  assumption,  there  Is  no 
question  that  If  Tiger  had  not  acquired 
N&H  In  April,  1974  that  Tiger  as  a  civil  air 
carrier  could  designate  N&H  as  Its  base  pe¬ 
riod  supplier  pursuant  to  !  211.145(d)  since 
the  Tiger  contract  with  N&H  was  entered 
Into  prior  to  November  1,  1973.  However,  In 
these  circumstances,  the  regulations  do  not 
provide  a  mechanism  for  N&H,  In  turn,  to 
designate  Tesoro  as  Its  base  period  supplier 
since  N&H  would  be  a  wholesale  purchaser- 
reseller  and  would  not  be  a  civil  air  carrier. 
If  Tiger  designates  N&H  as  a  base  period 
supplier,  Tesoro  would  be  required  to  supply 
N&H  only  if  an  assignment  by  FEA  pursuant 
to  |  211.12(e)  Is  made  or  If  an  exception  to 
FEA’s  regulations  based  upon  a  serious  hard¬ 
ship  or  gross  Inequity  were  to  be  granted. 

Thus,  the  basic  issue  under  this  assump¬ 
tion  would  be  whether  Tiger’s  acquisition  of 
N&H  would  provide  a  basis  for  its  designa¬ 
tion  of  Tesoro  as  a  base  period  supplier  pur¬ 
suant  to  {211.145(d).  Under  this  assump¬ 
tion,  Tesoro  did  not  enter  Into  a  contract 
with  a  civil  air  carrier  prior  to  November  1, 
1973,  but  rather  with  a  wholesale  purchaser- 
reseller.  Tiger  thus  could  not  designate  Te¬ 
soro  as  Its  base  period  supplier.  The  fact 
that  N&H  has  subsequently  been  acquired 
by  Tiger  does  not  alter  N&H's  status  of  solely 
being  a  wholesale  purchaser-reseller  prior  to 
November  1,  1973. 

The  purpose  of  {211.145(d)  Is  to  provide 
a  different  basis  for  suppller/purchaser  re¬ 
lationships  between  civil  air  carriers  and 
suppliers,  than  their  1972  suppller/purchaser 
relationships  which  would  otherwise  obtain 
and  thereby  alleviate  the  effects  of  TCA’s 
regulations  upon  those  firms  which  made 
substantial  changes  in  their  suppller/pur¬ 
chaser  relationship  after  1972.  FEA  assumed 
that  suppliers  designated  under  {  211.145(d) 
would  have  an  adequate  source  of  supply  for 
civil  air  carriers  which  designate  them  as 
base  period  suppliers  pursuant  to  {  211.145 
(d).  The  feasibility  of  this  rule,  then,  rests 
on  the  assumption  that  suppliers  such  as 
N&H  had  base  period  suppliers  and  would  be 
able  to  meet  their  contract  obligations  fol¬ 
lowing  a  {  211.145(d)  designation.  However, 
since  N&H  does  not  have  a  base  period  sup¬ 
plier,  Tiger  is  prevented  from  effectively  ex¬ 
ercising  its  rights  under  {211.145(d).  ■ 

FEA  did  not  Intend  when  it  adopted 
{211.145(d)  to  treat  wholesale  purchaser- 
resellers  acquired  by  civil  air  carriers  sub¬ 
sequent  to  November  1,  1973  as  If  they  were 
civil  air  carriers  prior  to  November  1,  1973. 
That  Interpretation  would  only  serve  to 
encourage  possible  acquisition  of  resellers 
like  N&H  by  carriers  unrelated  to  that  re¬ 
seller  in  order  to  gain  the  benefits  of  the  rule 
for  a  carrier  which  would  otherwise  not  be 
entitled  to  those  benefits.  Any  such  result 


would  thus  clearly  circumvent  the  Intent  of 
the  rule. 

Since  Tiger  acquired  N&H  prior  to  the 
adoption  of  {  211.145(d),  tt  obviously  did  not 
acquire  N&H  In  order  to  circumvent  the  in¬ 
tent  of  the  rule.  However,  the  logic  of  deter¬ 
mining  the  status  of  an  entity  as  of  a  date 
prior  to  November  1,  1973  rather  than  at  the 
present  time  for  purposes  of  this  rule  must 
also  dictate  the  result  In  this  case. 

Practical  reasons  dictated  limiting  designa¬ 
tion  under  {211.145(d)  to  air  carriers.  In 
order  to  make  the  provision  Immediately 
effective,  FEA  endeavored  to  Insure  that 
designation  be  made  only  where  direct 
supply  could  be  easily  arranged  and  where 
no  complicated  disputes  over  supply  ar¬ 
rangements  would  develop.  Thus,  It  provided 
for  designation  only  by  air  carriers  which 
had  pre-existing  contracts.  By  contrast, 
{211.145(c),  for  which  two  months  notice 
was  given  prior  to  effectiveness,  allows  for 
designation  by  any  wholesale  purchaser. 
Designations  under  { 211.145(c)  must  be 
made  one  month  In  advance,  allowing  time 
to  establish  supply  channels. 

Finally,  we  would  also  note  in  connection 
with  an  assumption  that  no  contract  exists 
between  Tiger  and  Tesoro  that  under 
{  211.145(c)  (1)  for  periods  corresponding  to 
base  periods  commencing  after  December 
31,  1974,  Tiger  may  unilaterally  terminate 
Its  relationships  with  its  current  base  period 
supplier.  If  Tiger  were  to  do  so.  it  would  be 
our  opinion  that  under  the  provisions  of 
(211.146(c)  (2),  Tiger,  as  a  wholesale  pur¬ 
chaser,  could  “implement  mutually  accept¬ 
able  arrangements  with  any  supplier  of 
aviation  fuel  •  •  •  Provided  that  the 
Tesoro  contract,  the  Tiger  contract  and  the 
guaranty  are  otherwise  valid  and  enforceable 
but  for  FEA's  regulations  and  the  other  pre¬ 
conditions  are  met.  It  Is  our  opinion  that 
such  contracts  are  mutual  arrangements 
which  may  be  made  or  implemented  under 
(211.145(c)  (2).  Thus,  for  periods  after 

December  31,  1974.  Tiger  can  accomplish  the 
same  results  as  contemplated  by  (  211.146(d) . 
Such  designation  may  be  made  at  any  time 
hereafter  In  accordance  with  (211.146(c), 
but  not  to  be  effective  until  a  period  cor¬ 
responding  to  a  base  period  commencing 
after  December  31, 1974. 

A  CONTRACT  Dm  EXIST  BETWEEN 
TIGER  AND  TESORO 

As  previously  noted,  It  may  be  that  the 
Tiger  oontract,  the  Tesoro  contract  and  the 
guaranty  constituted  a  contract  between 
Tiger  and  Tesoro  for  the  purchase  of  aviation 
fuels  prior  to  November  1,  1973.  If  such  a 
finding  were  made,  then  Tiger  could  desig¬ 
nate  Tesoro  as  Its  base  period  supplier  pur¬ 
suant  to  (211.146(d). 

We  have  not  expressed  an  opinion,  how¬ 
ever,  as  to  whether  a  contract  was  entered 
Into  between  Tiger  and  Tesoro  prior  to 
November  1,  1973  for  the  purchase  of  aviation 
fuels  since  we  consider  that  a  question  for 
resolution  In  the  proceeding  before  Judge 
Smith.  Our  discussion  therefore  has  been 
limited  to  the  results  which  could  follow 
such  a  determination. 

Interpretation  1974 — 22 
To:  Darrell  Jackson. 

Date:  December  2, 1974. 

Rules  Interpreted:  (212.54  (formerly  {210.- 
32).EPAA  (4(e)  (2). 

Code:  OCW — PI — Stripper  Well  Lease  Ex¬ 
emption.  Unitization,  Definition  of  Prop¬ 
erty,  Average  Dally  Production. 

This  Is  In  response  to  your  June  20,  1974 
request  for  an  Interpretation  concerning  the 
applicability  of  10  CFR  210.32  (the  stripper 
well  lease  exemption  of  the  FEA  Mandatory 


Petroleum  Price  and  Allocation  Regulations) , 
to  the  production  of  domestic  crude  petro¬ 
leum  which  Is  attributed  to  leases  owned  by 
you  and  subject  to  the  “Unit  Agreement, 
Shafter  Lake  San  Andres  Unit,  Andrews 
County,  Texas.”  (Unit  Agreement.)  This  re¬ 
quest  was  Initially  submitted  to  the  Cost  of 
Living  Council  on  January  16,  1974.  I  regret 
the  delay  which  occurred  In  responding  to 
your  request. 

TACTS 

As  disclosed  by  the  Information  submitted 
by  you,  you  are  the  owner  of  two  oil,  gas 
and  mineral  leases,  known  as  the  Armstrong 
Lease  and  the  Armstrong  E  Lease.  These 
leases  are  subject  to  the  Unit  Agreement, 
which  became  effective  July  1,  1967. 

Production  of  crude  petroleum  during  the 
calendar  year  1973  from  the  Unit  Area  and 
subject  to  the  Unit  Agreement  totalled 
1.207,772  barrels.  The  Unit  Area  contains 
282  wells.  The  average  production  under  the 
Unit  Agreement  in  calendar  year  1973  was 
therefore  11.73  barrels  per  well  per  day. 

The  oil  allocated  under  the  Unit  Agree¬ 
ment  for  calendar  year  1973  to  your  Arm¬ 
strong  Lease  was  1,334  barrels,  and  to  your 
Armstrong  B  Lease  was  1,189  barrels.  Tou 
state  that  each  of  your  leases  contains  one 
well,  and  that  the  production  from  your 
leasee  In  calendar  year  1973  was  therefore 
3.66  barrels  per  well  per  day  for  the  Arm¬ 
strong  Lease  and  3.26  barrels  of  oil  per  well 
per  day  for  the  Armstrong  E  Lease. 

Tou  have  requested  an  Interpretation  that 
the  oil  allocated  to  your  leases  under  the 
Unit  Agreement  Is  exempt  from  FEA  Man¬ 
datory  Petroleum  Price  Regulations  pursu¬ 
ant  to  the  exemption  that  Is  afforded  to 
the  first  sale  of  domestic  crude  petroleum 
produced  from  a  stripper  well  lease.  The 
-same  exemption,  to  which  your  request  re¬ 
fers,  was  set  forth  In  (  160.54(a)  of  the  Cost 
of  Living  Council  price  regulations,  and  Is 
currently  set  forth  In  (  210.32  of  the  PEA 
regulations. 

INTERPRETATION 

Section  21032  of  the  FEA  regulations 
states.  In  paragraph  (a),  that:  The  first  sale 
of  domestic  crude  petroleum  and  petroleum 
condensates.  Including  natural  gas  liquids 
produced  from  any  stripper  well  lease  Is 
exempt  from  (the  Mandatory  Price  and  Al¬ 
location  Regulations). 

A  stripper  well  lease  Is  defined  in  (  210.32 
(b),  as 

•  •  •  a  “property"  whose  average  dally 
production  of  crude  petroleum  and  petro¬ 
leum  condensates.  Including  natural  gas 
liquids,  per  well  did  not  exceed  10  barrels 
per  day  during  the  preceding  calendar  year. 

A  “property"  Is,  In  turn,  also  defined  In 
(210.32(b)  as 

The  right  which  arises  from  a  lease  in 
existence  in  1972  or  from  a  fee  Interest  to 
produce  domestic  crude  petroleum  In  exist¬ 
ence  In  1972  and  Is  coextensive  with  that 
property  used  In  section  212  for  purposes  of 
determining  “base  production  level." 

“Average  daily  production"  Is  also  defined 
in  (  210.32(b),  in  pertinent  part,  to  mean 

The  qualified  maximum  total  production 
of  domestic  crude  petroleum  and  petroleum 
condensates,  including  natural  gas  liquids, 
produced  from  a  property  during  the  preced¬ 
ing  calendar  year,  divided  by  a  number  equal 
to  the  number  of  days  In  that  year  times  the 
number  of  wells  which  produced  crude  pe¬ 
troleum  and  petroleum  condensates.  Includ¬ 
ing  natural  gas  liquids,  from  that  property 
In  that  year. 

The  issue  raised  by  your  request  tor  inter¬ 
pretation  is  whether.  In  determining  “aver¬ 
age  daily  production”  for  purposes  o <  the 
stripper  well  lease  exemption,  one  looks  to 
the  Unit  Area  as  a  “property”  or  to  each  of 
the  individual  leases,  which  have  been  cotn- 
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blned  under  the  Unit  Agreement.  Our  con¬ 
clusion  is  that  the  entire  Unit  Area  subject 
to  the  Unit  Agreement  constitutes  the 
“property”  for  purposes  of  determining  the 
“average  dally  production”. 

This  conclusion  flows  from  the  fact  that 
an  essential  element  for  purposes  of  com¬ 
puting  average  dally  per  well  production  is 
"the  number  of  wells  which  produce  crude 
petroleum  •  •  •  from  that  property  In  that 
year”.  Under  the  Unit  Agreement  the  loca¬ 
tion  of  producing  wells  with  respect  to  In¬ 
dividual  leases  cannot  be  determined,  and 
the  only  number  of  producing  wells  that  can 
be  taken  Into  account  for  this  computation 
Is  with  respect  to  the  entire  Unit  Area. 

The  purpose  of  the  Unit  Agreement  Is  "to 
conduct  a  secondary  recovery,  pressure 
maintenance,  or  other  recovery  program** 
•  •  •.  (Introduction  to  the  Unit  Agreement.) 
To  that  end,  the  Unit  Agreement  provides  In 
S  S.l  that  “operations  may  be  conducted  as 
If  the  Unitized  Formation  had  been  Included 
In  a  single  lease  •••.**  Section  3.4  of  the 
Unit  Agreement  further  provides  that 

“[o]peratlons.  Including  drilling  opera¬ 
tions,  conducted  with  respect  to  the  Unit¬ 
ized  Formation  on  any  part  of  the  Unit 
Area,  or  production  from  any  part  of  the 
Unitized  Formation,  •  •  •  shall  be  consid¬ 
ered  as  operations  upon  or  production  from 
each  Tract,  •  •  •  Just  as  If  such  operations 
had  been  conducted  and  a  well  had  been 
drilled  on  and  was  producing  from  each 
Tract.” 

Thus,  under  the  Unit  Agreement,  it  is  no 
longer  possible  to  ascribe  rights  or  make  de¬ 
terminations  based  on  whether  a  producing 
well  la  physically  located  on  the  area  covered 
by  a  particular  lease,  since  all  production  to 
considered  to  take  place  on  all  leases  covered 
by  the  Unit  Agreement.  Typically,  In  methods 
of  secondary  recovery  or  pressure  mainte¬ 
nance,  which  the  Unit  Agreement  Is  desig¬ 
nated  to  permit,  a  number  of  producing  wells 
are  closed  in  or  are  used  for  Injection,  and 
are  therefore  no  longer  used  for  production. 

The  determination  of  average  dally  produc¬ 
tion  based  upon  physical  location  of  pro¬ 
ducing  wells  with  respect  to  particular  leases 
would  therefore  be  arbitrary  and  contrary 
to  the  terms  of  the  Unit  Agreement,  since 
only  those  owners  which  retained  production 
wells  physically  located  on  their  lease  could 
possibly  calculate  a  per  well  production  figure 
for  purposes  of  the  stripper  well  exemption, 
whereas  those  owners  whose  leases  contained 
farmer  production  wells  that  were  closed  In 
or  used  for  Injection  could  not  possibly  claim 
a  stripper  well  exemption.  This  point  Is  un¬ 
derscored  by  I  6.1  of  the  Unit  Agreement, 
which  provides  that  oil  produced  under  the 
Unit  Agreement  Is  allocated  to  leases  In  ac¬ 
cordance  with  specified  participation  per¬ 
centages.  without  regard  to  whether  such 
amounts  allocated  are  more  or  less  than  the 
actual  production  “from  the  well  or  wells, 
if  any.  on  such  Tract  •  •  •** 

Section  6.2  of  the  Unit  Agreement  provides 
that 

"(l]f  the  participation  of  any  Oil  and 
Gas  Rights  *  •  •  depends  on  the  average 
production  per  well  or  the  average  pipeline 
runs  per  well  on  any  Tract  for  any  specified 
period,  such  average  per-well  production  or 
such  average  per-well  pipeline  runs  shall  be 
determined  from  and  after  the  effective  date 
(of  the  Unit  Agreement)  by  dividing  the 
quantity  of  (oil)  allocated  to  such  Tract  by 
the  number  of  wells  located  thereon  which 
are  completed  in  the  Unitized  Formation  as 
of  the  effective  date  (of  the  Unit  Agree¬ 
ment)  .“ 

This  provision  of  the  Unit  Agreement  can¬ 
not  serve  as  a  basis  for  determining  the  num¬ 
ber  of  wells  to  be  counted  In  computing 
average  dally  per  well  production,  since  It 
relates  to  wells  completed  as  of  July  1,  1967, 


the  effective  date  at  the  Unit  Agreement, 
whereas  the  definition  of  average  dally  pro¬ 
duction  permits  only  the  number  of  wells 
“Which  produced  crude  petroleum  *  •  •  from 
that  property  in  that  (the  preceding  calen¬ 
dar)  year"  to  be  taken  Into  acoount. 

The  FEA  Is  aware  that,  as  you  suggested 
In  your  request,  the  existence  of  the  stripper 
well  lease  exemption,  which  Is  required  under 
f  4(e)  (2)  of  the  Emergency  Petroleum  Allo¬ 
cation  Act  of  1973  (Pub.  L.  93-159),  does 
serve  as  a  disincentive  to  secondary  recovery 
methods.  Insofar  as  those  methods  typically 
involve  a  decrease  In  the  number  of  produc¬ 
ing  wells  and  therefore  a  corresponding  In¬ 
crease  in  the  average  number  of  barrels  of 
oil  produced  per  well.  This  disincentive,  how¬ 
ever,  operates  not  only  with  respect  to  pos¬ 
sible  unitization  agreements,  but  affects  In 
like  manner  a  single  lease  which  could  be 
converted  from  primary  to  secondary  recov¬ 
ery  methods,  but  which  would  result  In  an 
Increase  In  per  well  production  to  a  level  in 
excess  of  10  barrels  per  day. 

The  FEA  Is  currently  considering  whether, 
and  how.  Its  regulations  should  be  amended 
In  order  to  overcome  this  disincentive,  and 
thereby  facilitate  secondary  recovery  (and 
unitization  agreements  Intended  to  promote 
secondary  recovery).  It  Should  be  noted, 
however,  that  the  stripper  well  lease  exemp¬ 
tion  was  Intended  to  ensure  that  wells  pro¬ 
ducing  at  low  production  levels  be  continued 
In  operation,  rather  than  be  shut  In  because 
of  high  operating  costs  In  relation  to  the  vol¬ 
ume  produced.  Since  the  Unit  Agreement 
that  covers  your  leasee  was  effective  July  1, 
1967,  long  before  the  stripper  well  lease  ex¬ 
emption  was  adopted.  It  would  not  appear 
that  further  price  Incentive  could  be  Justified 
as  necessary  to  facilitate  unitization  or  to 
Insure  that  production  under  the  Unit 
Agreement  Is  sustained. 

Interpretation  1974 — 23  • 

To:  Pru  Lease,  Inc. 

Date:  December  6, 1974. 

Rule  Interpreted:  S  212.111. 

Code:  GCW— PI— New  Item  Rule. 

Tour  letter  of  November  19,  1974,  sub¬ 
mitted  to  the  Federal  Energy  Administration 
(FEA)  on  behalf  of  the  Pru  Fuel  and  Supply 
Division  of  Pru  Lease,  Inc.  (“Pru  Fuel**) 
requested  an  Interpretation  of  the  effect 
upon  certain  pending  transactions  described 
herein  of  {  212.111  of  the  FEA  Mandatory 
Petroleum  Price  Regulations,  which  per¬ 
tains  to  the  computation  of  maximum  law¬ 
ful  prices  for  "new  Items.” 

PACTS 

The  request  was  engendered  by  the  follow¬ 
ing  fact  situation. 

(1)  Since  January,  1974,  New  England 
Power  Company  (“NEPOO”)  has  been  al¬ 
located  monthly  volumes  of  No.  6  residual 
fuel  oil  pursuant  to  the  FEA’s  Mandatory 
Petroleum  Allocation  Regulations.  Asiatic 
Petroleum  Corporation  (“Asiatic")  and 
Golden  Eagle  Oil  Company  (“Golden  Eagle”) 
are  NEPOO 's  base  period  suppliers  under  the 
regulations. 

(2)  In  an  effort  to  assure  Itself  of  the 
availability  of  adequate  supplies  of  fuels 
on  a  continuing  basis,  NEPOO  considers  the 
maintenance  of  relatively  large  reserves  of 
oil  and  coal  to  be  essential.  The  ooet  to 
NEPOO  of  maintaining  these  fuels  reserves, 
however,  has  become  Increasingly  burden¬ 
some  due  to  the  large  volumes  of  fuels  In¬ 
volved,  higher  fuel  costs,  and  higher  in¬ 
terest  rates.  As  a  result,  large  amounts  of 
funds,  needed  for  other  purposes,  have  been 
required  to  maintain  fuel  Inventory.  In  order 
to  defer  payments  for  fuel,  and  thereby 
to  make  substantial  amounts  of  capital 
available  for  other  purposes,  NEPOO  pro¬ 


poses  to  enter  Into  a  "Fuel  Reserve  and 
Supply  Agreement”  (“Agreement”)  with 
Pru  Fuel  under  which  NEPOO  will  assign  to 
Pru  Fuel  Its  rights  under  Its  existing  con¬ 
tracts  for  the  purchase  of  fuel  oil.  Includ¬ 
ing  Its  contracts  with  Asiatic  and  Golden 
Eagle.  Pru  Fuel  will  then  purchase  fuel 
from  the  contracting  parties.  Including 
Asiatic  and  Golden  Eagle,  In  accordance  with 
the  terms  of  the  contracts,  and  will  receive 
and  store  the  fuel  In  NEPOO’s  storage  facili¬ 
ties  for  Its  Brayton  Point  and  Salem  Harbor 
stations. 

(3)  Deliveries  of  No.  6  fuel  oil  by  Pru 
Fuel  to  NEPCO  are  to  be  made  In  "cargo 
lots.”  This  high  volume  method  of  delivering 
fuel  to  a  utility  Is  unique  within  Pru  Fuel's 
market  area. 

(4)  According  to  the  terms  of  the  pro¬ 
posed  Agreement,  NEPCO  will  pay  to  Pru 
Fuel  at  the  end  of  each  month  a  charge, 
consisting  of  the  following: 

(a)  The  actual  cost  of  Pru  Fuel,  including 
Incidental  costs,  handling,  and  storage,  of 
all  fuel  deemed  under  the  Agreement  to 
have  been  delivered  from  Pru  Fuel  to  NEPCO 
during  the  prior  month;  plus 

(b)  A  service  charge  expressed  as  a  per¬ 
centage  (such  percentage  to  be  equal  to  x 
of  the  value  of  all  fuel  deemed  under  the 
Agreement  to  have  been  held  fa  Inventory 
by  Pru  Fuel  as  of  the  beginning  of  the 
prior  month  multiplied  by  a  fraction  the 
numerator  of  which  Is  the  number  of  days 
In  the  prior  month  and  the  denominator  of 
which  Is  360; 

(c)  A  service  charge  expressed  as  a  per¬ 
centage  (such  percentage  to  be  equal  to  x 
of  the  net  value  of  all  fuel  deemed  under 
the  Agreement  to  have  been  added  to  Pru 
Fuel’s  Inventory  during  the  prior  month 
multiplied  by  a  fraction  the  numerator  of 
which  Is  the  number  of  days'  in  the  prior 
month  and  the  denominator  of  which  Is  360: 
and 

(d)  A  service  charge  expressed  as  a  per¬ 
centage  (such  percentage  to  be  equal  to  x 
of  the  sum  of  (a),  (b),  and  (c)  above 
multiplied  by  a  fraction  the  numerator  of 
which  Is  the  number  of  days  from  and 
Including  the  27th  day  of  the  prior  month 
to  and  Including  the  day  on  which  pay¬ 
ment*  Is  received  and  the  denominator  of 
which  is  360. 

Payments  are- to  be  made  on  or  before  the 
20th  day  of  the  month  following  the  month 
In  which  fuel  Is  deemed  delivered  under  the 
Agreement. 

(5)  Neither  Pru  Lease  nor  any  of  Its  affili¬ 
ated  entitles  Is,  or  has  been  within  the  past 
year,  otherwise  Involved  in  the  production, 
refining,  or  marketing  of  crude  oil  or  any 
other  product  covered  by  FEA  regulations. 

(6)  Although  NEPCO’s  "base  charge  to  Its 
customers  for  electrical  energy  may  be  ad¬ 
justed  to  pass  on  Increased  fuel  costs,  only 
that  portion  of  the  monthly  charge  paid  by 
NEPCO  under  the  Agreement  which  repre¬ 
sents  the  actual  cost  of  fuel  to  Pru  Fuel,  In¬ 
cluding  Incidental  costs  as  described  in  para¬ 
graph  4(a),  above,  will  be  passed  on  by 
NEPCO  to  Its  customers  as  an  Increased  fuel 
cost.  The  remainder  of  the  monthly  charge  is 
to  be  treated  by  NEPCO  as  a  cost  of  service 
incurred  by  NEPCO  which  Is  subject  to  FPC 
review  and  which  may  only  be  passed  on  to 
NEPCO’s  customers  pursuant  to  an  extraor¬ 
dinary  rate  Increase  authorized  by  the  FPC. 

ISSUE 

The  question  presented  Is  whether  the 
charge  to  be  made  by  Pru  Lease  for  fuel  fur¬ 
nished  NEPCO  under  the  Agreement  Is  at 
or  below  the  maximum  lawful  price  which 
may  be  charged  under  FEA  price  regulations. 

INTERPRETATION 

Pru  Lease  submits  that  it  should  be  re¬ 
garded  under  the  FEA  price  regulations  as 
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a  “reseller,”  (u  defined  In  10  CF8  213.31 ) 
of  &  “new  Item”  (se  defined  In  10  CFR 
212.111(a)).  Pru  Lease  further  submits  that 
sales  of  fuel  to  NEPCO  In  the  manner  pro¬ 
vided  for  In  the  Agreement  would  result  In 
a  lawful  price  “comparable  to  that  which  a 
hypothetical  seller  could  charge,  given  a 
May  15,  1073  selling  price  plus  an  amount 
which  reflects  on  a  dollar-for-dollar  basis 
increased  costs  of  the  fueloil.”  under  the 
regulatory  provisions  of  10  CFR  212.111(b)  (3) 
and  10  CFR  212.93. 

Section  212.111(a)(1)  of  the  FKA  regula¬ 
tions  provides  for  the  determination  of  law¬ 
ful  prices  In  accordance  with  paragraph  (b) 
of  the  same  section  where : 

“(1)  (t) he  firm  concerned  did  not  produce, 
sell  or  lease  It  (the  product)  In  the  same 
or  substantially  similar  form  at  any  time 
during  the  1  year  period  Immediately  preced¬ 
ing  the  day  on  which  the  firm  offers  It  for 
sale  or  lease  •  •  •;  and  (11)  It  (the  prod¬ 
uct)  is  substantially  different  In  purpose, 
function,  quality,  or  technology,  or  Its  use  or 
service  effects  a  substantially  different  result 
from  any  other  Item  which  the  firm  con¬ 
cerned  currently  sells  or  leases  or  sold  or 
leased  at  any  time  during  the  1  year  period 
Immediately  preceding  the  first  date  on  which 
the  firm  offers  It  for  sale  or  lease." 

Accordingly,  I  212.111  Is  applicable  to  sales 
offered  by  Pru  Fuel. 

Since  Pru  Fuel  will  be  purchasing  a  No. 
6  fuel  oil  for  resale  to  an  ultimate  consumer 
without  substantially  changing  Its  form,  Pru 
Fuel  Is  a  “retailer,"  as  defined  In  10  CFR 
212.31. 

Paragraph  (b)(3)  of  {212.111  states  the 
method  by  which  the  maximum  lawful  prices 
for  sales  of  “new  Items”  by  retailers  are  to 
be  determined,  as  follows: 

“A  reseller,  reseller-retailer  or  retailer,  of¬ 
fering  a  new  Item,  shall  for  purposes  of 
applying  the  price  rule  of  {  212.93  determine 
the  May  15,  1973  selling  price  for  that  Item 
as  the  price  at  which  that  Item  Is  priced  In 
transactions  at  the  nearest  comparable  out¬ 
let  on  the  day  when  the  Item  Is  first  offered 
for  sale.  For  purposes  of  computing  the  “In¬ 
creased  cost,”  the  cost  of  the  item  first  offered 
for  sale  shall  be  used  rather  than  the  May  15, 
1973  cost.” 

This  price  rule  does  not  provide  for  a  price 
“comparable  to  that  which  a  hypothetical 
seller  could  charge  given  a  May  15,  1973  sell¬ 
ing  price  plus  an  amount  which  reflects  on  a 
dollar-for-dollar  basis  Increased  costs  of  fuel 
oil,  (emphasis  added)  ”  as  Prue  Fuel  suggests. 
Rather,  it  requires  prices  to  be  determined 
by  reference  to  transactions  at  “the  nearest 
comparable  outlet.”  implicitly  an  outlet 
which  actually  exists. 

While  the  phrase  “comparable  outlet”  Is 
not  defined  In  the  regulations,  it  ordinarily 
connotes  an  ongoing.  Identifiable  business  or 
a  subsidiary  or  division  thereof,  selling  the 
same  or  a  similar  product  in  the  same  or  sim¬ 
ilar  volumes  to  customers  who  put  the  prod¬ 
uct  to  the  same  or  similar  use.  In  this  circum¬ 
stance  there  appears  to  be  no  other  reseller 
of  No.  6  fuel  oil  which  sells  that  product  In 
similar  volumes  of  utilities  for  use  In  the 
generation  of  electricity,  except  for  Asiatic, 
and  literal  application  of  {212.111(b)(3) 
would  limit  Pru  Fuel  to  charging  the  same 
prices  for  fuel  as  Asiatic. 

Qlven  the  unique  circumstances  of  this 
transaction,  however.  It  Is  necessary  that 
PEA  consider  not  only  the  language  of  the 
rule,  but  also  the  policies  Its  regulations  are 
Intended  to  effect  and.  In  light  of  these 
unique  circumstances,  to  advise  as  to 
whether  the  prices  charged  under  such  cir¬ 
cumstances  are  consistent  with  the  Intent  of 
the  regulations. 

A  basic  objective  of  PEA  In  administering 
the  price  rules  has  been  to  prevent  the  In¬ 
sertion  of  a  new  entity  In  an  established  line 
of  distribution  for  a  petroleum  product  In 


a  manner  which  would  result  In  higher  prices 
to  downstream  marketers  and  to  ultimate 
consumers.  Accordingly,  where  a  needy 
created  marketing  entity  Is  Inserted  In  the 
distribution  chain.  {  212.111(b)  generally  re¬ 
quires  that  where  such  entity  serves  a  func¬ 
tion  comparable  to  that  of  existing  market¬ 
ing  entitles,  its  prices  for  product  shall  also 
be  comparable  to  those  of  the  existing  entity. 
It  Is  PEA’s  Intention  by  this  regulation  to 
prevent  prices  from  being  artlflcally  In¬ 
creased  by  the  Insertion  of  an  additional 
marketer  which  offers  no  additional  services 
In  the  distribution  chain.  Thus,  if  NKPCO 
were  a  retailer  of  gasoline.  It  would  not  be 
permitted  to  insert  a  new  entity,  serving  no 
additional  marketing  purpose,  between  It¬ 
self  and  Its  supplier,  and  thereby  be  able  to 
raise  Its  lawful  selling  price  of  gasoline  to 
the  public. 

The  circumstances  under  which  Pru  Fuel 
proposed  to  engage  In  the  marketing  of  No. 
0  fuel  oil  are  not  properly  characterized  as 
those  In  which  a  new  entity  has  been  In¬ 
serted  In  the  distribution  chain  for  the  pur¬ 
pose  of  raising  the  prices  charged  to  con¬ 
sumers  for  energy. 

Upon  examination  of  the  price  terms  con¬ 
tained  in  the  Agreement  between  Pru  Fuel 
and  NEPCO,  and  upon  consideration  of  the 
circumstances  which  led  to  the  Agreement, 
the  FEA  has  determined  that,  for  purposes 
of  its  price  regulations,  the  monthly  charge 
to  NEPCO  for  fuel  under  the  Agreement  Is  a 
combination  of  two  elements:  The  first  ele¬ 
ment  consists  of  the  portion  of  the  charge 
to  NEPCO  which,  as  described  above,  consti¬ 
tutes  Pru  Fuel's  cost  of  fuel,  including  Inci¬ 
dental  costs,  plus  a  service  charge;  and  the 
second  element  consists  of  the  various 
chargee  based  on  the  application  of  a  per¬ 
centage  rate  to  the  valuation  of  a  contin¬ 
uous  Inventory,  and  constitutes  the  cost  of 
carrying  that  Inventory  pending  future  use. 

The  first  of  these  elements,  representing 
the  total  price  charged  for  fuel  deemed  de¬ 
livered  to  NEPCO  during  the  prior  month.  Is 
essentially  no  different  to  NEPCO  than  It 
would  have  been  had  NEPCO  continued  to 
purchase  fuel  directly  from  Its  suppliers.  This 
means  the  Insertion  of  Pru  Fuel  Into  the  dis¬ 
tribution  chain  will  not  materially  increase 
the  fuel  adjustment  costs  passed  on  In  the 
prices  paid  for  energy  by  NEPCO’s  customers. 

The  second  element  representing  the  cost 
to  NEPCO  of  having  Pru  Fuel  maintain  for 
NEPCO  an  Inventory  sufficient  to  satisfy 
NEPCO’s  long-term  fuel  needs,  Is  a  cost 
which  NEPCO  formerly  Incurred  as  an  oper¬ 
ating  cost  Although  there  is  no  ready  means 
of  comparing  the  magnitude  of  that  direct 
cost,  formerly  Incurred  by  NEPCO.  with  the 
cost  which  will  be  Incurred  by  NEPCO  In  Its 
payments  to  Pru  Fuel  under  the  Agreement, 
presumably  the  payments  to  Pru  Fuel  Include 
an  element  representing  Pru  Fuel’s  profit  on 
the  transaction. 

The  FEA  therefore  regards  the  portion  of 
the  total  charge  to  NEPCO  which  represents 
financing  costs  Incurred  by  Pru  Fuel,  to¬ 
gether  with  Pru  Fuel's  profit  margin,  simply 
as  a  new  means  of  financing  NEPCO’s  Inven¬ 
tory.  and  therefore  as  representing  a  cost  to 
NEPCO  which  It  would  Incur  In  any  event, 
although  possibly  through  a  number  of  vari¬ 
ous  possible  arrangements.  Since  this  portion 
of  the  charge  to  NEPCO  will  not  automatical¬ 
ly  be  passed  on  to  customers  as  an  Increased 
fuel  cost  and  In  light  of  the  fact  that  the 
price  charged  to  NEPCO’s  customers  for  elec¬ 
tricity  depends  upon  many  factors  other  than 
the  cost  of  fuel  and  Is  regulated  by  another 
agency,  the  FEA  does  not  regard  such  portion 
cf  the  charges  paid  by  NEPCO  as  constituting 
a  price  charged  for  fuel.  Moreover  the  func¬ 
tion  served  by  Pru  Fuel  which  relates  to  the 
second  element  of  the  monthly  charge  Is  one 
which  tends  to  Justify  the  Insertion  of  Pru 


Fuel  Into  the  distribution  chain,  since  there 
Is  legitimate  service  provided  thereby. 

Upon  consideration  of  that  portion  of 
NEPCO’s  monthly  charge  which  is  properly 
regarded  as  a  price  paid  for  fuel  in  light  of 
{  212.111(b) .  and  the  policy  considerations  of 
the  FKA  regulations,  outlined  above,  the 
FEA  has  concluded  that  the  charge  to  be 
made  to  NEPCO  under  the  Agreement  Is  a 
lawful  price  under  FEA  price  regulations. 
This  determination  rests  on  the  fact  that 
this  cost  of  fuel  element  of  the  charge  Is 
essentially  the  same  as  the  price  formerly 
charged  by  Asiatic  tor  the  fuel  so  that  the 
cost  of  fuel  to  NEPCO  for  purposes  of  Imple¬ 
menting  fuel  adjustment  clause  rate  In¬ 
creases  remains  essentially  unchanged.  It 
further  rests  on  the  fact  that  FEA  Is  well 
aware  that  electric  utilities  face  serious  fi¬ 
nancial  problems,  which  result  In  significant 
part  from  Increased  fuel  costs,  and  that  the 
Agreement  here  at  Issue  Is  essentially  an  ef¬ 
fort  Intended  to  alleviate  these  problems.  The 
FEA  therefore  does  not  believe  Its  price  regu¬ 
lations  should  unnecessarily  Interfere  with 
this  effort. 

The  FEA  Is  not  In  a  position  to  assess  the 
ultimate  Impact  of  the  Agreement  upon 
NEPCO's  customers  (beyond  the  threshold 
question  of  the  effect  under  the  fuel  adjust¬ 
ment  clause),  and  it  Is  therefore  specifically 
provided  that  this  Interpretation  Is  not  to  be 
regarded  as  determinative  of  any  question, 
such  as  the  nature  of  the  costs  Incurred  by 
NEPCO  under  the  Agreement,  for  purposes  of 
rate  determinations  or  for  purposes  of  de¬ 
termining  NEPCO's  compliance  with  any 
other  regulatory  requirement.  Nor  does  this 
Interpretation  apply  to  any  sales  of  product 
by  Pru  Fuel,  other  than  sales  to  NEPCO  pur¬ 
suant  to  the  Agreement. 

Interpretation  1974 — 24 
To:  National  Life  and  Accident  Insurance  Co. 
Date:  December  1,  1974. 

Rules  Interpreted:  Subpart  O.  Ruling 

1974-20,  {212.111. 

Code:  GCW — PI — Base  Rent  Rule,  New 

Item  Rule. 

The  Office  of  Oeneral  Counsel  has  com¬ 
pleted  Its  review  of  the  June  5,  1974  request 
for  Interpretation  submitted  by  National  Life 
and  Accident  Insurance  Company  (Na¬ 
tional)  to  the  Atlanta  regional  office  of  the 
Federal  Energy  Administration  (FEA).  That 
regional  office  has  forwarded  to  this  office 
National's  written  request  and  exhibits  set¬ 
ting  forth  National's  questions  regarding  the 
charging  of  rent  In  excess  of  the  “base 
rent”  for  real  property  used  In  the  retailing 
of  gasoline  under  10  CFR,  Subpart  O,  of 
FEA  regulations.  Our  Interpretation  is  set 
forth  below. 

FACTS 

The  salient  facts  set  forth  In  National’s 
request  disclose  that  National  owns  certain 
real  property  which  It  leases,  and  has  leased 
since  1956,  to  Texaco,  Inc.,  for  use  In  the 
retailing  of  gasoline.  During  October  1972 
the  parties  entered  certain  agreements  call¬ 
ing  for  Improvements  to  the  real  property 
In  question  and  for  an  Increase  In  agreed 
rentals  to  be  paid  to  National  upon  com¬ 
pletion  of  the  Improvements.  On  May  15. 
1973,  pursuant  to  the  agreements  between 
National  and  Texaco,  the  rent  charged  was 

_ per  month;  beginning  on  July  1, 

1973,  National  charged  monthly  rentals  to 
Texaco  of _ Texaco  paid  this  in¬ 

creased  rental  until  May  1974,  when  Texaco 
advised  National  of  Its  view  that  the  In¬ 
creased  rental  was  a  violation  of  10  CFR 
212.102,  whereupon  National  submitted  Its 
request,  suggesting  that  the  phrase,  “the 
contractual  terms  prevailing  on  May  15, 
1973,”  Includes  the  October  1972  agreement 
and  that  the  rental  Increase  was  permissible. 
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INTERPRETATION 

During  the  period  of  August  17,  1973 
through  April  30,  1974,  Federal  controls  ex¬ 
ercised  over  rentals  for  real  property  used 
in  the  retailing  of  gasoline,  stated  that:  the 
base  rent  *  •  *  Is  the  rent  charged  for  that 
station  pursuant  ot  the  contractual  terms 
prevailing  on  May  15,  1973.  (6  CFR  150.360 
(b),  and  10  CFR  212.102). 

The  rule  prohibited  a  lessor  or  lessee  from 
Increasing,  offering  to  Increase,  or  giving  no¬ 
tice  of  Intent  to  Increase  the  rent  In  excess 
of  the  “base  rent.”  (6  CFR  150.360(c),  re¬ 
codified  at  10  CFR  212.103(a)). 

These  regulations  were  promulgated  by 
the  Cost  of  Living  Council  and  adopted  by 
the  Federal  Energy  Office  (now  FEA),  under 
authority  of  the  Economic  Stabilization  Act 
of  1970,  as  amended.  (Pub.  L.  92-210,  and 
Pub.  L.  93-28;  CLC  Order  No.  47,  39  FR  24) 
The  applicable  language  was  Identical  at  all 
times  until  the  expiration  of  the  Stabiliza¬ 
tion  Act  on  April  30,  1974. 

The  Council’s  rule  became  effective  Au¬ 
gust  17,  1973,  almost  one  year  after  National 
entered  Its  agreement  to  increase  the  rental 
at  Issue  here,  and  Immediately  after  the 
end  of  the  broad  economic  freeze  Imposed 
In  June  1973  (E.O.  11723,  38  FR  15763, 
June  15,  1973),  the  month  In  which  con¬ 
struction  was  completed. 

The  language  employed  by  the  Council, 
and  adopted  by  FEA.  limited  rentals  to  the 
amount  defined  as  “base  rent,”  as  quoted 
above.  Two  separate  elements  are  embodied 
In  that  definition:  The  amount  must  have 
been  “charged”  and  must  have  been  estab¬ 
lished  pursuant  to  the  contractual  terms 
prevailing  on  May  15,  1973. 

The  present  situation  does  not  Involve  the 
“charging”  of  the  Increased  rental  until 
after  May  15,  1973.  While  the  agreements 
were  Indeed  executed  before  May  1973,  and 
there  was  a  possibility  of  charging  the  In¬ 
creased  rental  (e.g..  If  construction  had  been 
completed  by  May  15,  1973),  the  facts  here 
show  that  the  Increase  was  not  Imposed  and 
was  not  due  nor  paid  on  May  15,  1973.  There¬ 
fore,  the  Increased  amount  at  Issue  does 
not  meet  a  necessary  element  to  qualify  as 
the  "base  rent"  between  National  and 
Texaco. 

It  is  therefore  our  Interpretation  that  the 
Increase  in  rent  discussed  above  Is  not  a  part 
of  the  “base  rent”  between  National  and 
Texaco. 

Although  the  point  Is  not  raised  by  Na¬ 
tional,  the  FEA  on  May  1,  1974,  changed  the 
scope  of  the  rent  regulations  involved  in  this 
request.  During  the  period  August  17,  1973 
through  April  30.  1974,  the  rent  controls  In¬ 
cluded  any  lessor  or  lessee,  Irrespective  of 
the  nature  of  the  business  of  such  parties  (6 
CFR  150.360(a)  and  10  CFR  212.101).  On 
May  1,  1974,  by  amendment  to  10  CFR 
212.101,  FEA  restructured  the  scope  of  these 
rent  rules  to  Include  such  leases  only  where 
the  parties  to  the  lease  are  members  of  the 
petroleum  Industry  (39  FR  15139,  May  1, 
1974).  The  change  was  Implemented  to  re¬ 
flect  the  more  narrow  scope  of  the  authority 
remaining  to  FEA  upon  the  expiration  of  the 
Economic  Stabilization  Act  on  April  30,  1974. 

This  Interpretation  therefore  applies  only 
during  the  period  that  the  lessor,  National, 
was  subject  to  the  rent  regulations  discussed, 
which  ended  April  30,  1974,  since  National 
does  not  appear  to  be  (according  to  the  doc¬ 
uments  submitted  by  It)  a  refiner,  reseller, 
reseller-retailer,  or  retailer  within  FEA  price 
regulations. 

By  Its  letter.  National  has  urged  this  of¬ 
fice  to  advise  It  of  the  likelihood  of  success 
In  the  event  National  seeks  an  exception  to 
the  regulations  herein  discussed.  This  office 
is  not  responsible  for  exceptions  matters, 
and  this  request  must  therefore  be  declined. 


General  standards  for  exception  requests  are 
set  forth  In  Part  205  of  FEA  regulations. 

National  further  urges  this  office  to  con¬ 
clude,  alternatively,  that  the  property  in¬ 
volved,  after  completion  of  the  agreed  con¬ 
struction,  Is  “new  real  property"  under  10 
CFR  212.111.  Because  of  the  view  of  “base 
rent”  described  above,  and  as  suggested  by 
FEA  Ruling  1974-20,  we  conclude  that  the 
October  1972  agreement  and  the  nature  of 
the  construction  undertaken  do  not  bring 
the  property  within  the  “new  real  property" 
concept  of  FEA  rules. 

Interpretation  1974 — 25 
To:  National  Convenience  Stores,  Inc. 

Date:  December  10,  1974. 

Rules  Interpreted:  f  1 211.12,  211.24(a), 

211.106(b)(1),  211.106(d)(1). 

Code:  GCW — AI — Base  Period  Supply  Obli¬ 
gations. 

(Text  omitted  because  Interpretation  1974 — 
25  was  modified  by  Interpretation  1976 — 11, 
Issued  on  March  5,  1976,  (see  42  7R  7936, 
February  8,  1977).) 

Interpretation  1974 — 26 
To:  Continental  Oil  Co. 

Date:  December  12, 1974. 

Rule  Interpreted:  f  212.64  (formerly  I  210.32) . 
Code:  OCW— PI— Stripper  Well  Lease  Ex¬ 
emption. 

This  Is  In  response  to  your  request  for  In¬ 
terpretation,  on  behalf  of  Continental  Oil 
Company  (CONOCO),  concerning  the  mean¬ 
ing  of  certain  language  appearing  In  10  CFR 
210.32  (Stripper  Well  Leases). 

facts 

CONOCO  Is  a  producer  and  refiner  of  do¬ 
mestic  crude  petroleum.  Among  CONOCO’s 
producing  concerns  are  certain  leases  from 
which  crude  oil  and  casinghead  gas  are  ob¬ 
tained.  Casinghead  gas  here  refers  to  natural 
gas  produced  with  oil  from  an  oil  well,  as 
opposed  to  natural  gas  produced  from  a  gas 
well.  CONOCO's  operations  In  this  regard  In¬ 
volve  the  separation  of  the  casinghead  gas 
from  the  crude  oil  at  the  well  through  lease 
separation  facilities.  After  separation,  the 
casinghead  gas  Is  metered  and  sold  by  CON 
OCO  at  the  lease. 

CONOCO  Indicates  that  It  has  little  or  no 
knowledge  of  whether,  after  the  gas  Is  sold, 
any  natural  gas  liquids  (as  the  phrase  ap¬ 
pears  In  10  CFR  210.32)  are  extracted  from 
the  gas  “at  points  beyond  the  lease  limits,” 
or  what  amounts  of  natural  gas  liquids.  If 
any,  are  extracted. 

CONOCO,  as  producer  on  such  leases, 
seeks  an  Interpretation  of  the  meaning  of 
"natural  gas  liquids”  under  the  FEA’s  Strip¬ 
per  Well  Lease  regulation,  §  210.32.  Specifi¬ 
cally,  CONOCO  asks  whether.  In  its  produc¬ 
tion  and  sale  of  casinghead  gas  as  described 
above,  the  phrase  “natural  gas  liquids”  re¬ 
quires  It  to  take  Into  account  only  the  vol¬ 
ume  of  those  natural  gas  liquids  “produced 
and  Identified  at  the  well  site  or  on  the 
lease."  for  purposes  of  measuring  the  volume 
of  lease  production  under  the  requirements 
of  f  210.32. 

INTERPRETATION 

The  provisions  of  10  CFR  210.32  require 
that,  to  qualify  for  the  first  sale  exemption 
of  that  regulation,  a  lease  must  have  had  an 
average  dally  production  during  the  preced¬ 
ing  calendar  year  not  In  excess  of  ten  bar¬ 
rels  “of  domestic  crude  petroleum  and  pe¬ 
troleum  condensates.  Including  natural  gas 
liquids,”  per  well.  The  stripper  well  lease 
regulation  implements  the  Congressional 
directives  expressed  In  section  4(e)  (2)  of 
the  Emergency  Petroleum  Allocation  Act  of 


1973  (EPAA)  (Pub.  L.  93-169).  The  ten  bar¬ 
rel  per  well  daily  average  production  Is 
therefore  based  upon  a  total  volume  of  a  va¬ 
riety  of  raw  (crude)  petroleum  oils  obtained 
In  the  operation  of  the  lease.  Among  such 
hydrocarbon  compounds  are  those  natural 
gas  liquids  obtainable  from  CONOCO's  cas¬ 
inghead  gas. 

Although  the  provisions  of  f  210.32  enu¬ 
merate  the  compounds  required  to  be  In 
eluded  in  calculating  the  volume  of  pro¬ 
duction,  this  regulation  does  not  Itself  ad¬ 
dress  the  question  of  the  location  or  time  at 
which  those  volumes  should  be  determined. 

The  first  sale  exemption  is,  however,  stated 
to  apply  generally  to  the  producer’s  sale  and 
therefore  Includes  all  amounts  of  crude  pe¬ 
troleum  and  petroleum  condensates,  Includ¬ 
ing  natural  gas  liquids  which  a  producer 
may  be  deemed  to  have  sold.  The  FEA  Is 
aware  that.  In  sales  of  casinghead  gas  such 
as  CONOCO's,  the  producer  Is  neither  re¬ 
sponsible  for  nor  aware  of,  the  possible  sub¬ 
sequent  removal  of  natural  gas  liquids  from 
such  gas  beyond  the  limits  of  the  lease  and 
after  the  gas  has  been  sold,  and  that  to  re¬ 
quire  CONOCO  ultimately  to  account  for  all 
natural  gas  liquids  ultimately  recovered 
from  the  casinghead  gas  It  sells  would  be 
Impracticable.  Nevertheless.  CONOCO’s  first 
sale  of  casinghead  gas  does  Include  a  first 
sale  of  natural  gas  liquids,  since  at  the  time 
of  sale  the  liquids  are  contained  In  the  cas¬ 
inghead  gas  In  a  mixed  state. 

FEA  Is  also  aware  that.  In  some  oases,  the 
seller  of  casinghead  gas  retains  an  entitle¬ 
ment  to,  or  a  claim  to  revenues  from  the 
sale  of  the  natural  gas  liquids  ultimately  re¬ 
covered  from  that  casinghead  gas.  In  such 
cases,  the  volumes  of  such  liquids  are  In 
fact  attributed  back  to  the  lease  In  a  variety 
of  agreed-upon  methods.  And  In  such  cases, 
FBA  does  consider  these  liquids  attributed 
back  to  the  lease  (whether  recovered  on-slte 
or  away  from  the  lease) ,  as  part  of  the  pro¬ 
duction  volume  of  that  lease  for  purposes 
of  10  CFR  210.32. 

It  is,  therefore,  our  Interpretation  that,  in 
a  sale  of  casinghead  gas  such  as  described 
by  CONOCO,  the  “crude  petroleum  and 
petroleum  condensates,  Including  natural 
gas  liquids”  which  must  be  Included  to  de¬ 
termine  the  volume  of  production  under 
the  provisions  of  f  210.32,  includes  natural 
gas  liquids  recovered  at  the  lease  and  natural 
gas  liquids,  wherever  recovered,  which  are 
allocated  to  the  lease  for  some  purpose. 

Interpretation  1974 — 27 
To:  Department  of  Defense. 

Date:  December  17, 1974. 

Rule  Interpreted:  f  210.62. 

Code:  OCW — AI — Normal  Business  Practices, 

EPAA  8uperceaslon  of  Other  Federal  Laws. 

This  Is  In  response  to  your  request  on 
behalf  of  the  Department  of  Defense 
(“DoD”) ,  for  an  Interpretation  concerning 
the  Interrelationship  between  Federal  En¬ 
ergy  Administration  regulations  and  the 
statutes  and  regulations  applicable  to  pro¬ 
curement  activities  of  DoD. 

FACTS 

DoD  has  traditionally  obtained  Its  domes¬ 
tic  fuel  requirements  through  competitive 
bid  procedures.  Since  the  Implementation  of 
the  Mandatory  Petroleum  Allocation  Regula¬ 
tions  (10  CFR  211.1  et.  seq.),  suppliers  of 
fuel  to  DoD  have  been  designated  pursuant 
to  those  regulations,  generally  on  the  basis 
of  1972  supplier-purchaser  relationships, 
without  competitive  bids. 

This  change  In  procurement  methods  has 
made  DoD’s  current  procurement  activities 
subject  to  certain  provisions  of  procurement 
statutes  and  regulations,  which  did  not  ap¬ 
ply  to  competitive  bid  procedures. 
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DoD  is  required  by  the  provisions  of  31 
U.8.C.  200  to  enter  into  a  contract  with  each 
of  its  suppliers.  Under  the  Truth  In  Negotia¬ 
tions  Act  (Pub.  L.  87-853)  (10  Ufl.C.  2308 
(f) ) .  contractors  are  required  to  submit  to 
DoD  certified  cost  or  pricing  data  for  all 
negotiated  contracts  or  modlflclatlons  In  ex¬ 
cess  of  $100,000,  unless  a  procurement  Is 
otherwise  determined  by  the  procuring  agen¬ 
cy  to  fall  within  one  of  the  exceptions  set 
forth  therein. 

In  addition,  section  719  of  the  Defense 
Production  Act  of  1950,  as  added  by  Pub.  L. 
91-379  (  50  UB.C.  App.  2168)  established  the 
Cost  Accounting  Standards  (‘‘CAS")  Board 
to  promulgate  uniform  cost  accounting 
standards  for  use  by  defense  contractors. 
Among  other  things,  the  CAS  Board  requires 
of  certain  contractors  the  execution  of  a 
Cost  Accounting  Standards  Board  Disclosure 
Statement  (Form  CASB-D8-1)  and  accept¬ 
ance  by  the  contractor  of  the  Cost  Account¬ 
ing  Standards  Clause  set  forth  In  4  CFR 
331.50,  ASPR  7-104.83,  unless  excepted  by  the 
procuring  agency  or  the  CAS  Board.  Uniform 
cost  accounting  standards  are  applicable  to 
all  negotiated  prime  and  subcontract  mate¬ 
rial  defense  procurements  In  excess  of 
9100,000. 

The  Issue  as  to  which  an  Interpretation  has 
been  requested  Is  whether  the  requirements 
of  PEA  regulations,  promulgated  pursuant 
to  the  Emergency  Petroleum  Allocation  Act 
of  1973  (Pub.  L.  93-169),  supersede  the  re¬ 
quirements  of  law  and  regulation  applicable 
to  DoD  contractors,  as  outlined  above. 

INTERPRETATION 

The  basic  principle  that  has  been  followed 
by  FEA  In  Interpreting  the  scope  of  Its  statu¬ 
tory  authority,  as  reflected  In  Its  regulations. 
Is  that  Its  regulations  do  not  supersede  any 
other  provision  of  law  or  regulation,  unless 
there  is  a  clear  Inconsistency  between  the 
provisions  at  Issue.  In  the  case  of  an  Irrecon¬ 
cilable  conflict,  the  FEA  regulations  would 
be  regarded  as  the  controlling  authority.  If 
that  were  necessary  to  Insure  attainment  of 
the  objectives  of  the  Emergency  Petroleum 
Allocation  Act  of  1973. 

In  our  view,  there  Is  no  Inconsistency  be¬ 
tween  the  requirements  of  law  and  regula¬ 
tion  applicable  to  DoD  procurement  through 
non-competltlve  bid  procedures,  as  outlined 
above,  and  the  FEA  allocation  and  price 
regulations. 

The  fact  that  suppliers  are  required  to 
supply  DoD  pursuant  to  FEA  allocation  regu¬ 
lations  does  not  preclude  compliance  with 
the  statutory  requirement  that  DoD  enter 
Into  contracts  with  Its  suppliers.  The  FEA 
Is  aware  that  many  of  the  details  of  supplier- 
purchaser  relationships  which  are  estab¬ 
lished  by  FEA  have  traditionally  been  speci¬ 
fied  by  private  contracts.  Where,  as  here,  the 
Congress  has  seen  fit  to  provide  by  law  that 
contracts  shall  be  entered  into  and  that 
certain  requirements  shall  be  met  with  re¬ 
spect  to  such  contracts,  the  FEA  regulations 
should  not  be  Interpreted  so  as  to  Interfere 
with  that  legislative  determination,  as  long 
as  the  two  requirements  are  not  Incon¬ 
sistent. 

Thus,  the  FEA  would  not  regard  the  un¬ 
willingness  of  a  supplier  to  enter  Into  a 
contract  containing  terms  and  conditions 
requlrd  by  the  laws  and  regulations  govern¬ 
ing  DoD  procurement  activities  as  Justifica¬ 
tion  for  failure  to  comply  with  the  allocation 
regulations.  It  appears  that  tb  requirements 
of  both  the  laws  and  regulations  governing 
DoD's  procurement  activities  and  the  FEA 
regulations  can  be  readily  compiled  with, 
and  that  the  refusal  of  a  supplier  to  abide 
by  the  procurement  requirements  applicable 


to  DoD  would  have  the  effect  of  frustrating 
the  objectives  of  the  Emergency  Petroleum 
Allocation  Act  and  the  regulations  Issued 
thereunder. 

We  note  that  the  objective  of  the  statu¬ 
tory  and  regulatory  requirements  applicable 
to  DoD's  procurement  activities  Is  apparently 
to  Insure  that  DoD  does  not  pay  dispro¬ 
portionately  high  prices  for  the  products 
It  purchases.  We  anticipate  that  the  FEA 
price  regulations,  and  the  cost  calculations 
required  of  refiners  thereunder,  would  be 
of  substantial  assistance  to  the  CAS  Board 
In  this  regard,  and  FEA  Is  willing  to  cooper¬ 
ate  to  the  fullest  extent  possible  with  the 
CAS  Board,  to  Insure  that  the  Board  Is 
fully  aware  of  FEA  regulations  and  proce¬ 
dures. 

The  fact  that  both  FEA  regulations  and 
the  requirements  governing  DoD  procure¬ 
ment  activities  are  directed  toward  similar 
objectives  does  not  mean,  however,  that  the 
FEA  regulations  must  be  treated  as  the  ex¬ 
clusive  means  to  this  end.  FEA  allocation 
and  price  regulations  are  necessarily  the  only 
basis  upon  which  supplier-purchaser  rela¬ 
tionships  and  a  supplier’s  maximum  lawful 
price  may  be  determined.  Nevertheless,  Just 
as  private  parties  are  generally  free  to  nego¬ 
tiate  privately  for  contractual  terms  that 
are  not  Inconsistent  with  FEA  regulations, 
private  parties  dealing  with  government 
agencies  must  be  deemed  to  be  subject  to 
the  statutes  and  regulations  governing  pro¬ 
curement  by  those  agencies,  subject  only  to 
the  overall  limitations  Imposed  by  the  FEA 
regulations. 

The  FEA  has  promulgated  a  regulation 
which  requires,  generally,  that: 

‘‘Suppliers  will  deal  with  purchasers  of 
an  allocated  product  according  to  normal 
business  practices  In  effect  during  the  base 
period  •  •  •  and  no  supplier  may  modify 
any  normal  business  practice  so  as  to  result 
In  the  circumvention  of  any  provision  of 
this  chapter"  ( 10  CFR  210.82) . 

This  regulation  does  not,  however,  serve 
to  prevent  all  changes  In  business  practices 
by  suppliers.  Rather,  It  Is  a  regulation  which 
seeks  to  prevent  any  circumvention  of  FEA 
regulations  which  might  otherwise  be  ac¬ 
complished  through  altered  business  prac¬ 
tices.  Although  the  requirements  of  the  law 
or  regulation  applicable  to  DoD's  procure¬ 
ment  activities  outlined  above  would  nec¬ 
essarily  affect  the  “normal  business  prac¬ 
tices"  of  DoD  suppliers,  that  change  would 
not  result  In  circumvention  of  FEA  regula¬ 
tions.  Rather,  it  would  simply  be  a  result  of 
the  fact  that  suppliers  were  now  subject  to 
a  different  set  of  requirements  because  they 
are  no  longer  supplying  DoD  through  com¬ 
petitive  bid  procedures. 

Interpretation  1974 — 28 
To:  United  Oil  Co.,  Inc. 

Date:  December  13, 1974. 

Rules  Interpreted:  Subpart  O,  Ruling  1974 — 

24. 

Code:  OCR(I) — PI — Base  Rent  Rule. 

This  letter  is  In  response  to  your  written 
Request  for  an  Interpretation  of  August  30, 
1974  relative  to  the  base  rent  rule  of  the 
Petroleum  Price  and  Allocation  Regulations 
(10  CFR  Ch.  II)  as  It  applies  to  a  lease  to 
which  you  are  a  party. 

pacts 

In  your  letter  of  August  30,  you  stated  that 
In  February,  1973,  you  leased  a  service  station 
to  an  Individual  who  has  operated  the  station 
since  that  time.  The  Initial  rent  was  based 
on  conditions  which  you  expressed  In  your 
letter  as  follows:  ‘‘At  that  time,  the  market¬ 
ing  area  of  this  service  station  was  experienc¬ 
ing  depressed  prices  and  low  profit  margins 
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for  the  station  operators.  Therefore,  In  order 
to  assist  this  dealer  In  getting  started,  we 
afforded  him  a  low  flat  base  rent  with  an 
escalation  clause  based  on  any  increase  In 
his  gross  gasoline  profits  that  were  In  excess 
of  the  margin  he  was  making  at  that  time. 
This  was  done  In  anticipation  of  the  market¬ 
ing  area  eventually  straightening  out.  and. 
at  that  time,  we  would  be  able  to  enjoy  a 
reasonable  return  on  our  Investment:  Pro¬ 
vided,  The  dealer  was  able  to  Increase  his 
profit  margin  on  the  sale  of  gasoline.” 

In  your  August  30  letter,  as  supplemented 
by  a  telephone  conversation  on  November  13 
with  Ms.  Casey  of  our  Regional  Counsel's 
office,  you  stated  that  the  leasee  of  this  sta¬ 
tion  has  now  Increased  his  profits  largely  due 
to  the  allowance  for  a _ Increase  In  non¬ 

product  costs  under  the  FEA  Regulations 
(}  212.93).  You  maintain  that  the  escalation 
clause  of  the  lease  should  now  take  effect, 
providing  for  an  Increase  In  rent  based  on  an 
increase  In  profits. 

interpretation 

The  Federal  Energy  Administration.  Re¬ 
gion  I,  determines  that  the  United  Oil  Co.. 
Inc.,  as  an  Independent  Branded  Wholesale 
Gasoline  Distributor,  Is  bound  by  the  base 
rent  rule,  IS  212.101-103.  which  requires  that 
resellers,  retailers,  or  retailer-resellers  of 
gasoline  charge  the  rent  for  real  property 
used  in  the  retailing  of  gasoline  which  was 
In  effect  according  to  contractual  terms  pre¬ 
vailing  on  May  15,  1973. 

FEA  Ruling  1974-24  has  given  strict  appli¬ 
cation  of  the  base  rent  rule  provision  limit¬ 
ing  rent  to  that  charged  under  terms  In 
effect  on  May  15,  1973.  Under  that  Ruling,  a 
petitioner  was  denied  permission  to:  (1)  In¬ 
crease  the  rent  based  upon  a  percentage  of 
total  sales  revenues  of  fuel  and  (2)  to  in¬ 
crease  the  minimum  dollar  amount  above 
levels  which  prevailed  on  May  15,  1973. 

Under  the  operation  of  Ruling  1974-24, 
the  United  OH  Company  may  not  put  Into 
effect  an  escalation  clause  which  was  not 
among  the  “terms  prevailing  on  May  15, 
1973."  Even  If  this  provision  could  be  given 
effect,  however.  It  Is  doubtful  that  an  In¬ 
crease  In  “profits”  attributed  to  the _ 

Increase  In  non-product  costs  allowed  to  your 
lessee  under  FEA  Regulations  could  be  prop¬ 
erly  construed  as  an  “Increase  In  profit  mar¬ 
gin.”  enabling  an  Increase  of  rent  under  your 
lease  escalator  provision.  These  non-product 
cost  Increases  are  Incidental  to  the  operation 
of  the  Petroleum  Price  and  Allocation  Pro¬ 
gram  and  did  not  arise  from  an  Improved 
market  situation  as  anticipated  by  the  terms 
of  your  lease  allowing  for  rent  Increases. 

Relief  In  this  situation  might  be  sought, 
however,  through  a  Petition  for  Exception 
under  f  205.52(b)  (2)  U  United  Oil  could 
show  that  maintaining  the  present  rental 
terms  would  result  In  serious  hardship  or 
gross  Inequity  to  the  company.  In  a  recent 
decision  by  the  FEA  (Federal  Energy  Guide¬ 
lines.  Par.  20,875,  Case  No.  FEE— 0881),  a 
modified  exception  was  granted  to  the  Exxon 
Company  from  the  base  rent  rules  (if  212.- 
101-103)  allowing  an  Increase  In  rent  where 
It  was  proven  that:  (1)  A  91  per  month 
rental  was  Intended  by  both  parties  to  be 
In  existence  for  a  very  short  period  of  time 
and  (2)  that  the  rental  was  “grossly  dis¬ 
proportionate  to  the  current  market  value 
of  the  property".  { Emphasis  added.)  If,  how¬ 
ever,  as  you  have  stated,  your  lessee’s  In¬ 
creased  profits  are  based  on  the  non-product 
cost  increase  allowance  and  not  on  a  change 
In  market  conditions,  It  Is  doubtful  that  this 
avenue  of  relief  Is  open  to  your  company. 

I  am  enclosing  copies  of  Ruling  1974 — 24 
and  the  ruling  In  Exception  Case  No.  FEE — 
0881  for  your  Information. 


18,  1977 


RULES  AND  REGULATIONS 

Interpretation  1974 — 29 
To:  Expo  Car  Wash,  Inc. 

Date:  December  30, 1974. 

Rules  Interpreted:  $$  211.10(e),  211.106(c). 
Code:  OCR (IX) — AI — Transfer  of  Allocation 

Entitlement. 

The  following  Is  In  response  to  a  request 
for  interpretation  by  Expo  Car  Wash,  Inc., 
received  by  our  office  on  December  23,  1974. 
In  its  submissions,  Expo  Indicated  that  It 
was  the  owner  of  the  property  at  2105  Arden 
Way,  Sacramento,  California.  On  October  31, 
1974,  Expo  obtained  a  writ  of  possession 
which  ordered  the  lessee,  Mr.  Zla  D.  Kadri, 
to  turn  over  possession  of  the  personal  prop¬ 
erty,  located  on  the  aforementioned  real 
property  to  Expo.  Expo  proposes  to  operate 
the  business  in  the  same  manner  as  for¬ 
merly  operated  by  Mr.  Kadri;  and  will  be 
able  to  establish  this  business  within  a  rea¬ 
sonable  time  following  the  relinquishment 
of  the  properties  by  Mr.  Kadri. 

Based  on  these  submissions,  it  Is  our  de¬ 
termination  that  upon  repossession  by  Expo 
Car  Wash,  Inc.,  Mr.  Kadri  lost  his  entitle¬ 
ment  to  gasoline  pursuant  to  10  CFR  211.106 
(c).  Expo  Car  Wash,  Inc.  is  the  successor 
reseller  on  the  site,  and  Is  entitled  to  the 
allocation  formerly  held  by  Mr.  Kadri  pur¬ 
suant  to  10  CFR  211.10(e). 

(FR  Doc.77-14013  Filed  5-17-77;8:45  am] 
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